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Glossary

It’s the Bengali term of English Indigenous. Adivasi /Indigenous people are
the progeny of those who populated a country or geographical area at the time
when varied cultural and ethnic groups arrived. Newly arrived social group
became dominant through conquest, occupation, settlement or other means;
and indigenous people gradually became minority and almost alien to their
ancestor’s land.

Bigha is a traditional unit of measurement of area of a land, commonly used in
India, Bangladesh and Nepal. Though there is no "standard" size of bigha, in
Bangladesh one bigha =1/3 Acre

Char lands are the sandbars that emerge as islands within the river channel or
as attached land to the riverbanks.

Choani is one type of traditional Adivasi drink which has been usually
consumed by the indigenous peoples of the plain districts during their festivals,
both by the males and females. But usually and generally Adivasi males remain
intoxicated by taking Choani and remain workless, and the females do all
agricultural and household activities. The females alleged that they were
beaten by their intoxicated male counterparts. But the male trend of taking
Choani has been on the wane with the increase of the education rate.

Ecological forestry is a forest management practice emphasizing sustainability
rather than pure financial returns, focused on the entire ecosystem.

Jhum cultivation, also known as shifting cultivation, is a local name for slash
and burn agriculture practiced by the indigenous communities in mountainous
areas in Bangladesh.

Khas land means government owned fallow land, where nobody has property
rights. It is land which is deemed to be owned by government and available for
allocation according to government priorities under [S. 2(15) of the SAT Act,
1950.

Bangabandhu Sheikh Mujibur Rahman is the Father of Nation of Bangladesh.
Last year (2020) the government of Bangladesh has celebrated the centenary of
Sheikh Mujibur Rahman’s birth. The year is called ‘Mujib Barsha’.

“Raiyat” means a person who, by virtue of section 44 of SAT Act 1950 or
otherwise has acquired a right to hold land directly under the Government
mainly for the purpose of cultivating it by himself or by members of his family
or by, or with the aid of, servants or labourers or with the aid of partners or
bargadars, and includes also the successors-in-interest of persons who have
acquired such a right.

Tahsildar is a collector for, or official of, revenue department. In Bangladesh,
India, and Pakistan, a tahsildar is a revenue officer accompanied by tax
inspectors.



Executive Summary

Approximately, a total of 54 indigenous groups, around 2 million, inhabit in different parts of
Bangladesh. Among them, 80% live in the plain-land districts of North West Bangladesh.
The religious and ethnic minorities together constitute over 10 percent of the total population.
The plain-land indigenous peoples are not well-off in terms of living standard, socio-
economic competence, and overall human rights condition compared to the indigenous
communities in the Chittagong Hill Tracts (CHTs). In areas, such as education, health, and
gender parity, Bangladesh has attained significant improvements both in the MDGs and
SDGs, but indigenous peoples generally lag far behind in many of these key goals, and plain-
land Adivasis are the worst among the worse.

Indigenous peoples in the plain lands are the major victims of land rights violation, who live
in 16 districts under Rajahsahi and Rangpur Divisions. According to the 2009 Report of the
Internal Displacement Monitoring Center, Adivasis in the plain districts lost over six lakh
bighas of land to the grabbers in the last 30 years. A recent survey says that around 85
percent of the plain-land indigenous peoples are landless, only 9 percent of them are literate
and most of them are wage labourers. Almost all the studies suggest that Adivasis living in
the plain districts are socially and politically marginalized, and almost deprived in terms of
getting quality education, healthcare service, employment etc.

The minority groups in Bangladesh, both religious and ethnic, have been struggling to get
their constitutional recognition, and protection of human rights. The existing laws are either
insufficient, or discriminatory; and the policies are not sufficiently minority-friendly. The
religious minorities encounter one set of barriers, while the ethnic minorities another.

In this context, NETZ Partnership for Development and Justice (short: NETZ) has taken up a
“Study on Status of Land Rights of Plain Land Indigenous and Religious Minority in North-
West Bangladesh” in association with four partner organisations — Pollisree, Manab Kallyan
Parished (MKP), DASCOH and Research Initiatives Bangladesh (RIB). Expected results of
the project, under which the study has been initiated, is to capacitate the Human Rights
Defenders (HRDs) to make them competent to work at local to national level, and at schools,
and the HRDs will be recognized as actors to protect and promote the rights of marginalized
communities and engage in conflict sensitive democratic dialogue with public authorities for
inclusive development.

Overall objective of this study is to provide a qualitative evidence-based study on the land
rights situation of the plain-land indigenous peoples and minority communities in Bangladesh
which would be conducive as a knowledge-based platform to identify the entry points for
relevant stakeholders. This study has mainly targeted: (a) To have a comprehensive
understanding on structural causes of violation of land rights of plain-land indigenous people,
and religious minorities in Bangladesh; (b) To analyse the conflict dynamics of their land and
how the issues are dealt at different levels; (c) To assess the impacts of the land rights
violation on the ethnic and religious minorities; and (d) To identify the gaps in terms of
existing land laws, and policies creating barriers, and discriminations emenate thereform.



A team of three members — a lead consultant and two research associates — have come to a
number of findings after reviewing secondary literature; consulting primary sources, such as
laws, and policy documents; and making field-visits in six North-Western districts. Repeated
studies confirmed that land is the most valued form of property, which is true in any part of
the world including Bangladesh. Land is not just a productive asset and a source of material
wealth, but equally a source of security, and social status. This reality is equally applicable to
individuals and families irrespective of religion, sex, and ethnic origin, and land rights have
particular resonance for religious and ethnic minorities in Bangladesh.

It has been frequently argued that people’s access to and control over land can potentially
lead to greater development of a society addressing material deprivation. Inclusive society
today is considered one of the crucial premises for economic and social development. From
that perspective it is argued that ending deprivation and empowerment of the indigenous
peoples and minority groups yield much more dividends to the developing Bangladesh.

This study has come to the conclusions that, and previous studies have identified some
reasons for the backwardness of the plain-land Adivasi people, which are as follows - (a) It
might be that plain-land ethnic minorities have a weak political background (Chakma &
Maitrot, 2016); (b) Lack of land related knowledge, legal knowledge, land related training
(Sharmin, 2011); (¢) No prior consultation with the Adivasi peoples while taking their land in
the name of saving ecology; (d) Lack of adequate data; (e¢) Lack of communication and
commitment; and (f) Lack of bargaining power due to social, economic, and political
marginalisation.

Secondly, as per the study-conclusions, the plain-land Adivasi people have lost their land in a
gradual process due to the local grabbers and government acquisition. The gradual process of
losing land by the plain-land Adivasis includes — (i) all-pervading dominating attitude, and
greed of the Bangladeshi Bengalis to grab the indigenous peoples’ land; (ii) eviction of
Adivasi peoples from their land by false sale deeds, or fictitious mortgage or lease; (iii) taking
their land by Government for development projects, and construction of railway line, or eco-
park.

Thirdly, a number of corrupt tahsildars, [Tahsildar is a collector for, or official of, revenue
department. N.B.: Connotation of tahsildar has been added in the glossary.] dishonest GPs (general
practitioner or government lawyer), powerful politicians, dishonest journalists, and local touts
have created vicious circles in many places to grab the Adivasis land. They have been bearing
a legacy of injustice done to them generation after generation. Still now they are not
sufficiently educated to negotiate their rightful entitlements. The trickle-down benefits, which
they are now getting, appeared to be due to the global campaign to protect Adivasi’s rights,
more sensitization of the government actors, and most importantly due to the proactive roles
of the Human Rights Defenders (HRDs) in the rural areas.

Fourthly, a systematic land rights violation has created current marginalization of the
indigenous peoples in the plain districts. This marginalization has further been reinforced due
to their illiteracy, incompetence or lack of assertiveness to pursue their rights, ignorance as to
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land related legal affairs, lack of representation in the national parliament and local
governments, and lastly, due to the absence of pro-indigeneous government policy. The
landlessness as material deprivation constitutes the prime cause of their marginalization,
which subsequently subject them to myriad forms of discriminations in education, health,
employment, living standards, and overall human rights condition.

Fifthly, the divide between the majority Bangladeshi Bengali and plain-land Adivasi is one of
the major causes of ethnicity-based inequalities and unequal power relations. It is observed
that ideologies led by majority-based-ethos and practices stand at the heart of the social
structure, where Adivasi peoples’ subordination and dominating social group’s superiority are
considered normal. This has become a normative practice among the majority Bengalis and
ethnic indigenous peoples.

It is seen that, the divide of the majority as civilized versus the indigenous peoples as
uncivilized prevail prominently. Superiority-based majority ethos have gradually permeated
into the social practices, laws, and formal institutions. It is hopefully positive that people are
coming out of this civilized-uncivilized divide, and superiority-inferiority split due to the
UN-initiated conventions, pro-indigenous activities of the international human rights
organizations and NGOs globally. Bangladesh, however, is seen to have get clogged within
this parochial divide.

Sixthly, indigenous peoples are not constitutionally recognized in Bangladesh. Moreover, the
hilly Adivasis have five laws protecting their rights, whereas the indigenous peoples of the
plain districts do not have any law, except a number of sections of the SAT Act, 1950 to
protect their transfer of land to the Bengali people, but there is no legal provision for
restitution of land.

Seventhly, Adivasi peoples have become almost alien to their ancestral land over the decades
and their land rights violations have multifaceted implications on their overall human rights
condition. Since the 15" Amendment of the Constitution, the political and economic
recognition and other issues as well as land rights of indigenous peoples are ignored
continuously.

Land rights violations have following impacts on the Adivasi peoples of the plain districts —
(1) Landlessness or having scanty amount of land compel them to work as day-laborer, or
bargadar, or wage-laborers; (i) Most of the Adivasi mass have settled homestead on the
Government Khas-land on 5/7 — 15 decimals of land, though many have not yet got the Khas-
land dossiers; (iii) The plain-land Adivasis need more Khas-land for cultivation; (iv) They
can afford their three times food and bare necessities; but quality education, proper
healthcare, and other services necessary for meaningful life become almost impossible with
their current means of income. In case of sickness, or emergency, they take loan from
moneylenders. This is by and large the reality of the Adivasi peoples in the plain districts.

It is observed that Adivasi peoples in Thakurgaon, Panchgarh, Dinajpur, Rangpur, Noagaon,
and Rajshahi are the poorest among the poor. They encounter discrimination and deprivation
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in education, health service, employment, and other fundamental human rights. Allegations
of land-rights violations and serious human rights abuses surface frequently.

Eighthly, the colonial ‘divide and rule’ policy, and volatile politics created an environment of
religious hatred and anatgonism in the former Indian sub-continent. The vices of intolerance,
mistrust, and hatred constitute the root causes of Hindu-Muslim divide, which has created a
sense of insecurity among the people of these two religious groups. As a result, many Muslim
people permanently migrated from Indian West Bengal to Bangladesh and Hindu people from
Bangladesh to West Bengal. According to a study of the Minority Rights Group International,
the Hindus consisted of 22 percent of the total population of East Pakistan or East Bengal
under 1951 census, whereas they shrunk at just 8.5 percent of the total population in 2011.

Ninthly, the largest religious minority in Bangladesh now face two major barriers — first is the
Vested Property Act, 1974, and secondly, their relegated constitutional status after the
Constituion (Eighth Amendment) Act, 1988. The Hindu Community has been encountering
social, cultural, and political antagonism, resulting their severe human rights violations,
including land rights encroachment.

Tenthly, women in Bangladesh are not a homogenous category, a common thread of
violations bind their experiences emanating from the hegemonic ideology of patriarchy.
Marginalization of women, consequently, is sanctioned by the social values, religion, and
culture. Economic empowerment and entitlements to land have the potentialities to ensure
women’s land rights. Bangladeshi Hindu women are not generally well-off in terms of land
ownership. Firstly, inheritance rights of all the Hindu women are not protected. Secondly, the
Hindu women get limited ownership. “Even the limited right of ownership is further limited
by the fact that it is applicable only to homestead and non-cultivable estate and not applicable
to cultivable or agricultural land,” commented by Professor Shah Alam, former Chairman
(Acting) of the Bangladesh Law Commission.

Women in the plain-land districts of the North-West Bangladesh belong to Sanatan Dharma
(Hindu Religion), Buddhism, and Christianity. As overwhelming number of them practice
Sanatan Dhanrma; so, they are regulated by the Hindu inheritance laws, and these indigenous
women usually do not get property from their fathers or other male members. Some Adivasi
women though have converted to Christianity, but are regulated by Sanatan Dharma in case
of inheritance. Adivasi Buddhist women are also regulated by the rules of the Sanatan
Dharma.

Marginalization, deprivation, and discrimination of the plain-land Adivasi peoples, religious
minority, and women in the North-West Bangladesh have been evidenced from the studies
done on their land-rights as well as overall human rights condition. Field-visit findings also
reveal that they are obstructed by structural, legal and institutional barriers, giving rise to
their social, economic, and political marginalization. There are a number of
recommendations at the end of the study for their overall betterment.

Recommendations suggest the following imperatives for the policy makers and relevant
stakeholders — (a) Constitutional recognition should be given to the Adivasi peoples in
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Bangladesh, which is considered to be in harmony with the spirit of liberation war.
Moreover, as a Member State of the UN, Bangladesh is obliged to comply with the UN
conventions relating to indigenous peoples’ rights; (b) Religious minorities should be placed
constitutionally on the same footing with the majority Muslim people in Bangladesh; (c)The
policy makers should do “positive discrimination™ for ensuring women’s land rights, since
women are placed on the same footing with men in articles 27 and 28 of the Bangladesh
Constitution; (d) Successive governments should ensure an environment where Adivasi
people can live undisturbed in their ancestor’s land with their unique identity, tradition, and
culture; (e) Full respect to the identity of each other — dominant group and Adivasi people —
is the key to social harmony, development, and collective ability to preserve Nature as well
as combating environmental disasters.

More important and relevant recommendations are — (f) A high-powered Land Commission
should be formed to find out the causes of land rights violations of the plain-land Adivasi
peoples and address their grievances accordingly; (g) GO - NGO (Government & Non
Government Organizations) partnership should be strengthened to protect Adivasi peoples’
rights and minimize land rights violations and human rights abuses; (h) Land listed under
the 'Ka' schedule should be distributed among the Hindu people if original owner with valid
documents is found. Rest of the vested property land should be given to the 'Hindu
Religious Welfare Trust'; (i) Government can appoint a legal aid officer only for religious
minority groups; (j) Best education of the women of the ethnic and religious minority
groups should be guaranteed, as it is seen that the educated women can support their
families, and can be defenders of their own rights; (k) The Bangladesh Indigenous Peoples
Rights Act, 2015 (now it is in ‘Bill’ form) should be enacted as a full-fledged law to protect
distinctive identity, land and other rights of the indigenous peoples in Bangladesh; ()
Separate laws should be enacted to address the land-rights violations of the plain-land
indigenous peoples; (m) Government officers at different administrative level should be
trained to develop sensitization towards the Adivasi Mass. Continuous workshops should be
arranged for the root-level AC (Land) officials, namely, tahshilders, amins etc. for resolving
the land related complicacy of the Adivasi, minority, and women on priority basis; (n)
Successive Governments should follow a policy of ensuring inclusive society comprising of
all the segements of the society — majority, religious and ethnic minority groups, women,
dalits etc.



Chapter One

1.1 Introduction

As a developing country, Bangladesh has been transforming from its conventional agrarian
form to urban and industrial form. Nevertheless, right to land is important for many for
everyday sustenance, social status, empowerment, and economic security. It is the least to say
that the land rights of the indigenous and minorities are significant in a society where they are
subjected to varied discriminations and eviction from land. The indigenous peoples in many
countries of the world consider the encompassing area, forests, and hills as their ancestors.
These are inextricably related to their livelihood, and they cannot survive without these land,

hills, and forests.

Bangladesh is almost a homogenous country in terms of language, social custom and
anthropological origin; nevertheless, it possesses ethnic and cultural diversity with more than
50 indigenous communities speaking more than 30 languages. 80 percent of the indigenous
people live in the plain-land districts of the North-West and South-East part of the country.
Though the indigenous peoples have a unique history of struggle against feudalism,
colonialism, and taking part in the 1971 liberation war, but they are left behind. An inclusive
society ensures the enjoyment of human rights of the religious, racial, and ethnic groups,
including the indigenous peoples of that society, and cannot achieve true development

leaving any segment behind.

Adivasi people in Bangladesh are not constitutionally recognized as ‘indigenous people’. As a
result, there is a debate as to their citizenship status, though article 23A of the Constitution
provides that, “The State shall take steps to protect and develop the unique local culture and
tradition of the tribes, minor races, ethnic sects and communities.” Contradictory
constitutional provisions together with systematic eviction, and discrimination in the
education, health, and employment have made the protection of the plain-land indigenous

people at the very least.

Bangladesh achieved its independence through 24-year long struggle turning to a bloody
liberation war, which aim was to establish a secular non-communal society. But the minority
communities, namely, the Hindus, Buddhists, Christians, and also the indigenous peoples,
have not been getting expected protection in the successive years. While the plain-land
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indigenous peoples are subjected to land grabbing, the Hindu people are victim of the
communal attitude of the majority, and discriminatory laws, and state policies, and finally,
are compelled to go to other countries after eviction. The Buddhists are recently subjected to
antagonistic attitude of the majority. The women of the minority communities are largely the
most marginalized among the marginalized groups, except the Christians, and a few Adivasi

women.

According to a report, the plain-land indigenous communities lost over 6 lakh bighas of land
in last 30 years. Over the years and during the national election of 2014, land grabbing of the
indigenous communities spread out in the North-West districts of Bangladesh. Government
expropriation, militarization, development interventions, corporate greed, forestry, and
energy projects are the main causes of the land grabbing of the plain-land indigenous people,
putting the Adivasis’ back against the wall and social harmony at risk. The minorities are not
well-off in terms of land rights and its enjoyment due to discriminatory laws and policies and

absence of social protection.

1.2 Background Study

Having a total population of over 165 million, it has 54 indigenous groups in different areas
of the country (Sharmin, 2011) (Worldometer, 2021). Unlike traditional tribal people, around
80 percent of ethnic people which represents 1.1 percent of a total population, live in plain
land in the Northern, and South-Eastern parts of the country (Devasish & Chakma, 2015).
Similarly, Bangladesh is predominantly a Muslim country having 89.52 percent of the
country’s population is Muslim, whereas 10.48 percent population is from minority groups.
Though Bangladesh has ratified almost every international treaty and convention in regard to
human rights, it has yet to be sufficiently reflected in its domestic policies and laws. The
personal and property rights of both the indigenous peoples and minorities are being
neglected due to the absence of proper laws, and minority-friendly state policies and social

attitude.

There are plenty of literature in regard to the customs, rituals, norms, and traditions of
indigenous communities of hilly districts of Bangladesh, however, only a few insightful
reviews on land rights of the plain-land indigenous peoples living in the North-Western

districts of Bangladesh. Besides, a large portion of the literature highlighted the violence and



discrimination of minorities in Bangladesh, while the land rights of the minorities particularly

of the women have been some way or another disregarded.

The Small Ethnic Minority Cultural Institute Act of 2010 has recognized 27 ethnic minorities
in Bangladesh. However, different rights-based organizations claim that there are 54 ethnic
minorities are living in Bangladesh (Chakma & Maitrot, 2016). According to the latest
population census in 2011, the country's plain-land indigenous population is around
1,586,141, which signifies 1.1 percent of the total population of the country (Ahmed, 2016).
The overall socio-economic situation of most indigenous communities in the plains of
Bangladesh is acutely disadvantaged compared with the rest of the country as well as that of
indigenous communities in the Chattogram Hill Tracts (Devasish & Chakma, 2012).
Deprivation of basic socio-economic needs and discriminatory laws leave them behind in
every aspect of life. Though Bangladesh has made significant improvements in the area of
gender parity, education, health sector as stipulated in the SGDs, the indigenous people of
Bangladesh are still lagging far behind in many of these key goals and targets, if not all
(Devasish & Chakma, 2015).

In Bangladesh, people from different religious background other than Muslim experience
societal abuses and discrimination based on religious affiliation, belief, or practice. It was
reported that in 2011, 183 people belonging to religious minorities became the victim of
injury, assault, grabbing, attack, rape etc. (Iva, 2011). The Bangladesh Hindu Buddhist
Christian Unity Council in 2017 reported 959 reports of minority rights violations and in
2018 reported 209 incidents of rights violations of indigenous persons and 125 families
(Asia, 2018).

Indigenous peoples of Bangladesh face alienation of lands both in the CHT and in the plains
and only receive nominal compensation (Devasish & Chakma, 2012). Besides, land grabbing
from them in the name of tourism and conservation of nature without their knowledge and

consent by the authority is a common practice in the country (Devasish & Chakma, 2015).

In Bangladesh, plain-land indigenous peoples live in 16 districts under Rajahsahi and
Rangpur Divisions who are subject to various types of violence including eviction from the
land because of their indigenous identity (Hossain, 2019). According to a report, plain-land-
indigenous communities lost over six lakh bighas of land to the grabbers in the last 30 years
(Internal Displacement Monitoring Centre, 2009). Bringing false charges to grab the land of

indigenous people by the land grabbers is a common key tactic in the country (Siddiqui et al.,



2015). According to a 2015 report, land grabbers filed false cases against 28 indigenous
people including 11 from the plains (Siddiqui et al., 2015).

As to their landless condition, literacy rate, and employment condition, a recent survey has
shown that around 85 percent of plain land indigenous people are landless, only 9 percent of
them are literate and most of them are working on others’ lands as wage labourers (Devasish
& Chakma, 2015). Adivasi people are undoubtedly a deprived mass as they are persistent
victim of social, racial, religious, cultural, and linguistic discrimination (Sharmin, 2011). As
previous studies suggest, and their current living condition substantiates, it can fairly be said
that the indigenous peoples of plain-land are socially and politically marginalized, and almost

deprived in terms of getting quality education, healthcare service, employment etc.

1.3 Overall Objective

Overall objective of this short-term consultancy is to provide a qualitative evidence-based
study on the land rights situation of the plain-land indigenous people and minority
communities in Bangladesh which would be conducive as a knowledge-based platform to

identify the entry points for relevant stakeholders.

1.3.1 Specific Objectives

Having its overall objective to provide a qualitative evidence-based study on the land rights
of the plain-land Adivasi people and minorities in Bangladesh, the study has a number of

specific objectives. This study has mainly targeted:

e To have a comprehensive understanding on structural causes of violation of land rights
of religious minorities and plain-land indigenous people in Bangladesh;

e To analyse the conflict dynamics of the land of the plain-land indigenous and minority
communities and how the issues are dealt at different levels;

e To assess the impacts of the land rights violation on the plain-land indigenous people
and minority communities;

e To identify the gaps in terms of existing land laws, and policies creating barriers to the
indigenous and minority people’s entitlement to land, and discriminations emenate
thereform;

e To assess the condition of women of the indigenous and minority communities in

regard to their land rights as well as land enjoyment.



1.4 Methodology

The study is qualitative in nature and has followed the methods mentioned below:

a. Documents Review: The study has discussed/reviewed literature, documents,
laws, international instruments, and policies — (a) Secondary Literature
(Literature Review); (b) International Instruments, and Policy Documents
(Universal Declaration of Human Rights (UDHR), 1948, ICCPR, 1966, UN
Declaration on the Rights of Indigenous Peoples, 2007, Khas Land Policy of
Bangladesh etc.), and (c) Legislative Documents (Constitution of Bangladesh,
the State Acquisition and Tenancy Act, 1950, Inheritance Laws of the

Muslims, Hindus, Christians etc.)

b. Interview and FGDs: FGDs (Focus group discussions) have been conducted
with plain-land Adivasi people, religious minority groups, women, and human

rights defenders (HRDs) in six North-Western districts in Bangladesh.

c. Consultation: The researchers have talked to UNOs (Upazila Nirbahi
Officers), Union Parishad Chairmen, and ACs (Land) to know how the land
related issues of the Adivasi people, and minority groups are being dealt at

different levels.

d. Research Team: The team of consultants consists of — (1) One Lead

Consultant; and (2) Two Research Associates.



Chapter Two

Indigenous Peoples: Identity & Legal Status
2.1 Who are indigenous peoples?

The United Nations has estimated that the population size of the indigenous peoples is more
than 370 million. Nourishing distinct social, economic, cultural and political characteristics
they are now living in 70 different countries. Living in the midst of a dominant social group,
they practice their unique tradition and culture. Now the question comes - who are indigenous
peoples? Though development of a definition is not encouraged as it may lead to a misnomer;
nevertheless, a common definition states that indigenous people are the progeny of those who
populated a country or geographical area at the time when varied cultural and ethnic groups
arrived. Newly arrived social group became dominant through conquest, occupation,
settlement or other means (UN SPFII Factsheet); and indigenous peoples gradually became

minority and almost alien to their ancestor’s land.

Historical antecedents endorse the dominant social group’s standing as invaders, and even
predators, since dominant group’s varied segments arrived later and became dominant by
vanquishing the Adivasi peoples. It is to be mentioned that the connotation of ‘Adi’ in Bengali
means ‘original inhabitants’. The indigenous peoples spread across the whole world from
Arctic to South Pacific. For example, the Chakma, Santal, and Khasi in Bangladesh and
India; the Lakota in the USA; the Mayas in Guatemala; the Aymaras in Bolivia; the Inuit and
Aleutians of the circumpolar region; the Saami of northern Europe; the Aborigines and Torres

Strait Islanders of Australia, and the Maori of New Zealand.

Given the diversity of the Adivasi peoples; all UN-system bodies have refrained from
adopting any definition; so, there is no official definition of “indigenous”. Instead of
developing an official definition, the system has rather developed a modern understanding of
the term. A number of characteristics have been identified from which one can understand the
nature of the indigenous peoples. According to the Secretariat of the Permanent Forum on
Indigenous Issues (SPFII) of the United Nations, the following are instrumental to the

understanding of the term “indigenous” —

+ Self-identification as indigenous peoples at the individual level and accepted by the

community as their member.



* Historical continuity with pre-colonial and/or pre-settler societies.
* Strong link to territories and surrounding natural resources.

* Distinct social, economic or political systems.

* Distinct language, culture and beliefs.

* Form non-dominant groups of society.

* Resolve to maintain and reproduce their ancestral environments and systems as distinctive

peoples and communities (UN SPFII Factsheet).

Thus, it can be said that currently indigenous peoples are globally recognized as those people
who are distinct from the dominant social group of a society/state and they have their
traditional and distinct social, political, and cultural institutions. United Nations human rights
bodies, International Labor Organization (ILO), the World Bank, and other global
organizations apply four yardsticks to differentiate the indigenous peoples, which are as

follows:

(a) Indigenous people traditionally use their geographically distinct ancestral territories as
their abode.

(b) They are regulated by their distinct social, economic, and political institutions and
they have their traditional belief, and languages.

(c) Rather than assimilating with a national group, they typically tend to keep their
distinct cultural, geographical, and traditional identity.

(d) They usually and happily identify them as indigenous (Quader, G. M., 2008).

It is a question of ‘Identity’, rather than a ‘Definition’

Instead of defining or developing a definition of “indigenous”, the UN considers the most
effective approach is to identify. For long time, the term “indigenous” has been used as a
generic term. There are some terms like hunter-gatherers, nomads, peasants, hill people
which are used interchangeably with “indigenous peoples”, and in some countries other terms
are used, such as first peoples/nations, aboriginals, tribe, ethnic groups, Adivasi, Janajati etc.
Even some people are sensitive enough not to define their origin in the context of the reality

that “indigenous” has negative connotations in many cases.



Despite differences, the indigenous peoples worldwide share common predicaments such as
absence of sufficient political representation and participation in the policy-making; poverty
and marginalization; deprivation and discrimination as to quality education, health, and other
services. They have been struggling for recognition of their identities, their ways of life and
their entitlement to their traditional land, and natural resources of the territories where they
live. It is to be mentioned that diverse groups of the indigenous peoples are unique in terms of
their languages, knowledge systems, and beliefs. Most importantly, they possess invaluable
knowledge as to the sustainable management of natural resources. Their ancestral land has
immense bearing for their collective survival, both physical and cultural (UN SPFII

Factsheet).
A positive trend in the offing

Adivasi peoples self-identify themselves as indigenous or tribal (Biswas, 2008). Millions of
indigenous peoples have been struggling globally for recognition of their identity and unique
cultural heritage. Ethnic, religious, national, or other minorities in different societies are

encountering the same battle for their security and protection.

The UN and other international organizations are working to ensure rightful position of the
indigenous and minorities. Rising awareness and respect for the indigenous groups is
encouraging. Australian Prime Minister Kevin Rudd in 2008 said in the parliament — “We
apologize for the laws and policies of the successive governments that have inflicted
profound grief, suffering, and loss on these our fellow Australians”. The New Zealand
parliament enacted a law in 2017 by declaring the Whanganui River as a living entity for
which the indigenous Maori community has been fighting for 700 years. Maori community
believe that Whanganui River is their ancestor and they have spiritual connections with the

river (Freid, David, 2019).

To recognize the rights and identity of indigenous peoples, the UN declared 1993 as ‘the
International Year for the World’s Indigenous Peoples’ and the decade from 1995 to 2004 as
‘the First International Decade of the World’s Indigenous Peoples’ and the decade from 2006
through 2015 as ‘the Second International Decade of the World’s Indigenous Peoples’
(Sharmin, 2011).



2.2 Indigenous Peoples in Bangladesh

In Bangladesh, population size of the Adivasi peoples is not big, but they belong to different
groups about the number of which there is disagreement. Devasish has mentioned about 59
groups, but Worldometer and Sharmin mentioned that 54 different indigenous groups exist in

Bangladesh.

Devasish Chakma stated that legal and policy documents of the Government of Bangladesh
(GOB) use the terms ‘indigenous’, ‘aboriginals’, ‘adivasi’, ‘ethnic minority’, ‘hillmen/hill
people’ and/or ‘upajati’. But the acceptable terms remain - ‘Adivasi’ in Bengali, and
‘indigenous’ in English. The Adivasi people and human rights activists deny the term
‘upajati’, which means °‘subnation’ or ‘tribe’ and they indicate ‘backwardness’ and
‘primitiveness’. A large number of indigenous people also accept the terms - ‘Jumma’ named
after the common heritage of ‘jum’ or swidden cultivation, and ‘Pahari’ or people living in

the hills (Roy, Devasish, 2012).

There is dearth of reliable data and statistics as to the population size of the indigenous
peoples’ varied groups in Bangladesh. Official statistics estimate that around 2 million
indigenous people live in different parts of Bangladesh among whom 1.6 million live in the
plain districts. Different studies and census have mentioned the existence of 59 groups of
indigenous people, out of whom eleven groups live in the Chittagong Hill Tracts (CHT),
while the rest of the groups reside in the six northern districts (Ibid, 2012). Compared to the
mainstream people in Bangladesh, indigenous peoples are severely disadvantaged in terms of

socio-economic condition, land rights, education, health and other basic services.




Most of the Adivasi peoples in Bangladesh are seen to have Sino-Tibetan descent with
Mongolian characteristic features. Indigenous people, both in the plain-land districts and the
Chittagong Hill Tracts, are distinct in terms of marriage ceremonials, social organizations,
food habit, birth and death rituals, language and beliefs. According to a survey of the mid-
1980s, the distribution of the indigenous people by religion was — Buddhist 44 percent, Hindu
24 percent, Christian 13 percent, and others 19 percent. However small it may be, each
Adivasi group has its distinct culture and heritage. Adivasi people frequently level allegations
of violating their rights both by the Government and the majority Bengali. Due to the
suppression of the dominant group and successive Governments, Adivasi people’s unique

heritage and culture has been withering away (Quader, G. M., 2008).

2.3 Legal Identity of Indigenous Peoples and Religious Minority in Bangladesh

There is debate as to whether indigenous peoples are directly recognized by the Bangladesh
Constitution, as previous article 6 was substituted by the Constitution (Fifteenth Amendment)
Act, 2011, which now provides that - “The people of Bangladesh shall be known as
Bangalees as a nation and the citizens of Bangladesh shall be known as Bangladeshis”
(Article 6 (2), Bangladesh Constitution). The same constitutional amendment inserted article
23 A which provides that - “The State shall take steps to protect and develop the unique local

culture and tradition of the tribes, minor races, ethnic sects and communities.”

It is forcefully argued that the unique identity of the indigenous people in Bangladesh are not
constitutionally recognized. Not only neglected, they are relegated to the position of second-
class citizens, though an obligation has been imposed on the incumbents to take measures for
the protection and development of the indigenous peoples’ unique culture and tradition.
Regrettably, it is observed that the current Government of Bangladesh (GOB) has turned
down the legal recognition of indigenous people, though the term was previously used by the

same government in laws and policy documents (Ahmed, Arif, 2017).

The Constitution (Fifteenth Amendment) Act, 2011 has immense bearing on the lawful status
of the indigenous peoples in Bangladesh. One may argue that the broader interpretation of
article 6 of the Republic’s supreme legal document will include all the people living in
Bangladesh irrespective of religion, sex, caste, and ethnic identity. Secondly, ‘equality before
law’, and ‘equal protection of law’ under articles 27, 31, and 32 and ‘non-discrimination’ &
‘affirmative action’ clauses under article 28 will be applicable to all including Adivasi,

religious minority, or any other marginalized community. In that case, the argument of the
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Adivasis of being second class citizen cannot be tenable. Nevertheless, non-recognition of the
term ‘indigenous’ in the Constitution and terming them ‘tribes’, ‘minor races’, and ‘ethnic

sects’ are undoubtedly a blow to the unique identity of the indigenous people.

Bangladesh, as an outcome of 24-year long struggle and nine-month liberation war, bears an
important onus to respect the unique identity of the indigenous peoples, as its dominant group
underwent the same discrimination, deprivation, and persecution which the Adivasi people
are now undergoing. Bangladeshi Bengalis were subjected to the persecution, exploitation,
and severe human rights violations during Pakistani regime, whereas currently indigenous
peoples in Bangladesh are subjected to discrimination, deprivation, and fear of losing their
unique identity. This contradiction is not in harmony with the ideals of liberation war and
unique struggle of Bengali nation. Moreover, Bangladesh, as a Member State of the United
Nations, has to respect the unique identity and culture of the indigenous people, but its

policy-deviation becomes regrettably unfortunate and backward.

Section 97 of the State Acquisition and Tenancy Act, 1950 (East Bengal Act) (ACT NO.
XXVIII OF 1951) has documented the Adivasis as 'indigenous peoples' or 'aboriginal' which
has also been reflected in Act 12 of 1995; and Rules 6, 34, 45, 50 of the Chittagong Hill
Tracts (CHT) Regulation 1952. The National Poverty Reduction Strategy Paper adopted by
the Government of Bangladesh in 2005 (“PRSP-I"") used “Adivasis/ethnic minorities”, and the
2008 PRSP-II uses “indigenous communities” and “indigenous people (Devasish & Chakma,
2012). However, as per article 23A of the Constitution of Bangladesh, there are no
indigenous peoples but ‘tribe’ and ‘tribal’, or ‘upajati’ (Chakma & Maitrot, 2016).
Parliamentary Caucus on Indigenous Peoples has taken strong position against this
constitutional standing. They argue that the constitutional provisions have violated the rights
of self-determination and self-identification of indigenous communities in Bangladesh and
have urged for appropriate constitutional recognition of their identity and rights (Chakma &
Maitrot, 2016). In support, the Parliamentary Caucus on Indigenous Peoples drafted the
Bangladesh Indigenous Peoples Rights Act, 2015 and the National Human Rights
Commission and Bangladesh Law Commission have drafted Anti-Discrimination Act, 2014
(Chakma & Maitrot, 2016).

When discussing the legal identity of the religious minorities in Bangladesh, it is pertinent to
mention that, “The State religion of the Republic is Islam, but the State shall ensure equal
status and equal right in the practice of the Hindu, Buddhist, Christian and other religions”
(Article 2A, Bangladesh Constitution). The Muslims constitute 89.5 percent of the total
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population of Bangladesh, whereas the Hindus 9.6 percent, and others 0.9 percent. In terms of
ethnic origin, Bengali constitute 98 percent and indigenous and non-Bengali Muslims 2

percent (Population of the World, 2021).

There are two different types of minorities in the country, concisely in a socio-political
context, named - religious minorities such as Hindus, Buddhists, and Christians, and ethnic
and cultural minorities such as indigenous communities from Northern and North-Eastern
part of Bangladesh, and from Chittagong Hill Tracts (Monoare, 2014). Since the liberation
war in 1971, Bangladesh has seen shrinking in its religious diversity (Minority Rights Group
International, 2016). One report shows that, since 1971, the percentage of minorities in the

total population shrunk from 23.1 percent to 9.6 percent.

Due to the lack of separate personal laws, covering areas such as marriage, divorce, and
inheritance, leaves minorities of different religions especially women face multiple forms of
discrimination (International, 2016). Unresolved land issues especially in the case for

indigenous minorities have a key driver of violence and displacement (International, 2016).
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Chapter Three

International Instruments & National Laws Relating to Indigenous &
Minorities: Identity, Entitlements & Property Rights

3.1 Introduction

The indigenous peoples used to live in their geographically distinct ancestral territories for
centuries. But in course of time this demarcation has been disappearing and the indigenous
people are coming closer to the mainstream people. For example, it has been noticed that
plain-land indigenous peoples in Bangladesh are going through a process of losing their
century-old identity and tradition when coming closer to the dominant social group here,

namely the Bangladeshi Bengali people.

Now it is well-recognized that holding a unique distinction in terms of social, operational,
and cultural institutions, Adivasi peoples self-identify themselves as indigenous. The UN
states that 370 million indigenous peoples have been struggling nationally and globally for
recognition of their identity and unique cultural heritage. Ethnic, religious, national, or other
minorities in different societies are encountering the same battle for their security and
protection. International organizations have been working to ensure rightful position of the

indigenous and minorities.

In Bangladesh, there are some legal instruments for the indigenous peoples of Chittagong Hill
Tracts. But, for the indigenous peoples of plain-land there is no specific legal instrument. So,
the indigenous peoples of plain-land are facing threats not only to their land rights, but also
their identity and culture. Though the government has ratified the international human rights

instruments, they are not sufficiently concerned to implement the instruments.

There are laws, both national and international, elaborating the rights of the indigenous
peoples and minorities. The UN General Assembly has time to time adopted the international
human rights instruments to ensure just entitlements of the human beings as a whole on the
one hand, and guarantee protection of the vulnerable groups, such as the indigenous peoples
and minorities on the other. A brief discussion of the international human rights instruments
and national laws of Bangladesh has been made to have ideas about the national and
international legal tools by which indigenous and minorities are sought to be protected, and

within which legal framework the national and international actors have to work.
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3.2 International Instruments

The following international instruments have provided entitlements to the indigenous
peoples, and minorities. Among the international instruments, some are broader to be
applicable to all people of the world, including indigenous and minorities. These instruments
are — (i) Universal Declaration of Human Rights (UDHR), 1948, (ii) International Covenant
on Civil and Political Rights (ICCPR), 1966, (iii) International Covenant on Economic
Social and Cultural Rights (ICESCR), 1966; and (iv) International Convention on the
Elimination of All Forms of Racial Discrimination (ICERD), 1965.

There are other instruments which have either exclusively or specially addressed the rights
and other issues of the indigenous peoples. These instruments are - (i) UN Declaration on the
Rights of Indigenous Peoples (UNDRIP), 2007, (ii) ILO (International Labour Organization)
Convention — 107, and (iii) ILO Convention — 169.

Instruments broadly applicable to all including indigenous & minorities

In spite of being a mere Declaration, some provisions of the Universal Declaration of Human
Rights (UDHR) have taken the status of customary international law. It has become the most
important human rights document both nationally and globally within a decade of its
adoption in 1948. The Declaration in its article 2 states that, “Everyone is entitled to all the
rights, and freedoms set forth in this Declaration, without distinction of any kind, such as
race, colour, sex, language, religion, political or other opinion, national or social origin,
property, birth or other status. Furthermore, no distinction shall be made on the basis of the
political, jurisdictional or international status of the country or territory to which a person
belongs, whether it is independent, trust, non-self-governing or under any other limitation of

sovereignty.”

Apparently, the article prohibits to discriminate not only on the basis of race, color, sex etc.,
but also on the basis of national or social origin, property, birth or other status. Property
rights of all are recognized and guaranteed by the Declaration providing that — (1) Everyone
has the right to own property alone as well as in association with others; and (2) No one shall
be arbitrarily deprived of his property (Art. 17, UDHR, 1948). Articles 2, 7, and 17 of this
Declaration, therefore, have placed all the people of the world, including minorities,

indigenous, dalit, and other marginalized groups, on same footing.

14



The International Covenant on Civil and Political Rights (ICCPR), 1966 has attempted to
ensure the protection of civil and political rights. Countries that have ratified the covenant are
obliged to take proper legislative, judicial and administrative measures to protect the rights
and to provide effective remedy in case of any violation. By dint of the ICCPR’s universal
applicability, indigenous peoples and minority groups are enabled to enjoy equality before
law, equal protection of law, freedom of movement, right to choose residence, property

rights, right of self-determination and other rights.

The ICESCR, another international human rights treaty adopted in 1966 by the UN General
Assembly, has important bearing on the rights of the indigenous and minorities. International
Covenant on Economic, Social and Cultural Rights (ICESCR) says that all peoples have the
right of self-determination, by virtue of which they have the right to freely pursue their
economic, social and cultural development. The same article recognizes all people’s right to
freely dispose of their natural wealth and resources for their own ends and clearly declares
that, “In no case may a people be deprived of its own means of subsistence” (Art. 1, ICESCR,

1966).

The International Convention on the Elimination of All Forms of Racial Discrimination
(ICERD), 1965 has reaffirmed the principle of ‘human dignity’ and ‘equality before law’.
Bangladesh ratified the convention on 11 June, 1979. Article 5(d) (V) of this convention

confirms the right to own property alone as well as in association with others.
International Conventions exclusively and specially addressing indigenous

Indigenous and Tribal Populations Convention, 1957 (No. 107) of the International Labour
Organization (ILO) is an international instrument aimed to protect indigenous people
globally. The nightmarish experience of the World War II made the international community
conscious about the protection of human rights and led the adoption of a series of
international human rights instruments, such as the Genocide Convention, the UDHR, and the
ICRC Conventions etc. This trend went on and on and the ILO adopted Convention No 107
to protect aboriginal rights. Though many critics opine the ILO Convention as a form of
paternalism towards the indigenous community, but it bears immense importance for the
recognition and protection of the Adivasis, and facilitated the way for the adoption of the UN

Declaration on the Rights of Indigenous Peoples, 2007 (Hanson, Erin, 2009).
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As the first international instrument specifically to address the human rights of the
indigenous, the ILO Convention — 107 is undoubtedly pioneering; nevertheless, it has taken a
view considering the indigenous cultures inferior than those of European origin; and aims at
achieving integrating goals. Hanson has mentioned some examples, such as the Convention —
107 perceives the indigenous peoples standing ‘at a less advanced stage’ than the colonizers
suggesting that ‘the process of losing their tribal characteristics’ is obvious. The Convention
advocated for awarding citizenship and guaranteeing indigenous peoples right to vote where
these rights were absent. To facilitate the indigenous community’s entry into market
economy, the Convention recommended vocational training for the Adivasis. Finally, article
12.1 of the Convention has addressed their right to land, and states that indigenous
populations ““shall not be removed without their free consent from their habitual territories” —
unless the Government wants to develop said territory for their own purposes. Critics
forcefully argue that these provisions provide enabling instruments at the disposal of the

nation-states to go with their exploitation of the indigenous community (Hanson, Erin, 2009).

One anthropologist, when analytically depicting the condition of the indigenous, has correctly
pointed out that, “Ironically, undisturbed tribal peoples were doing just fine in all of these
areas before outside intrusion. ‘Integration’ created the very conditions of impoverishment
that it intended to prevent” (Bodley, John, 1999). In spite of the shortcomings and criticisms
as to its assimilationist motive, the Convention — 107 can be credited as the pioneering
document to address the indigenous rights and other issues for the first time at an
international level. For example, the Convention has sought to secure equality for indigenous
community by discouraging forced integration or displacement, recognizing Adivasi peoples

land rights, ensuring education in their own languages (Hanson, Erin, 2009).

The International Labour Organization, however, revisited the Convention — 107 with the
conclusion that, “The integrationist approach of the Convention was obsolete and that its
application was detrimental in the modern world” (ILO-107). Later on, the Convention was
revised twice in 1988 and 1989 and renamed Indigenous and Tribal Peoples Convention,
1989 (No. 169), and subsequently was reinforced in 2007 by the UN Declaration on the
Rights of Indigenous Peoples. This is the latest human rights instrument addressing the basic

collective and individual rights of world indigenous peoples (Ahmed, 2016).

According to the ILO Convention, the right of ownership, collective or individual, of the

members of indigenous and other tribal and semi-tribal populations in independent countries
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over the lands which these populations traditionally occupy shall be recognised (Article 11,
ILO Convention-107). Article 12 of the Convention provides that the indigenous populations
shall not be removed without their free consent from their habitual territories except in
accordance with laws for reasons relating to national security, or in the interest of national
economic development or of the health of the said populations. When removal is necessary as
an exceptional measure, they shall be provided with lands of quality at least equal to that of
the lands previously occupied by them, suitable to provide for their present needs and future
development. Persons thus removed shall be fully compensated for any resulting loss or

injury.

Article 13 of the Convention reads as follows - procedures for the transmission of ownership
rights and use of land established by the indigenous populations’ customs shall be respected,
within the framework of national laws, in so far as they satisfy the needs of these populations
and do not hinder their economic and social development. The article further provides that
arrangements shall be made to prevent persons who are not members of the populations
concerned from taking advantage of these customs or of lack of understanding of the laws on
the part of the members of these populations to secure the ownership or use of the lands

belonging to such members.

According to article 14 of the Convention, “National agrarian programmes shall secure to the
populations concerned treatment equivalent to that accorded to other sections of the national

community with regard to--

(a) the provision of more land for these populations when they have not the area
necessary for providing the essentials of a normal existence, or for any possible

increase in their numbers;

(b) the provision of the means required to promote the development of the lands

which these populations already possess.”

UN Declaration on the Rights of Indigenous Peoples (UNDRIP), 2007

This Declaration is the world's largest instrument on indigenous peoples' rights. It creates a
universal framework for the minimum standards of survival, dignity and welfare of world
indigenous communities and elaborates current norms of human rights and basic freedoms in

the context of the particular situation of indigenous peoples. The Declaration has 46 Articles
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among which Articles 25-32 are related to the land rights and resource management of the

indigenous peoples.

Article 25 of the Declaration provides that, “Indigenous peoples have the right to maintain
and strengthen their distinctive spiritual relationship with their traditionally owned or
otherwise occupied and used lands, territories, waters and coastal seas and other resources

and to uphold their responsibilities to future generations in this regard.”

Adivasi people’s land rights are recognized by this Declaration and article 26 clearly declares
that - indigenous peoples have the right to own, use, develop and control the lands, territories
and resources that they possess by reason of traditional ownership or other traditional
occupation or use, as well as those which they have otherwise acquired, and States shall give
legal recognition and protection to these lands, territories and resources with due respect to
the customs, traditions and land tenure systems of the indigenous peoples. States shall, as per
article 27 of the Declaration, recognize indigenous peoples’ laws, traditions, customs and
land tenure systems, and establish and implement a fair, independent, impartial, open and
transparent process to recognize and adjudicate the rights of indigenous peoples pertaining to
their lands, territories and resources, including those which were traditionally owned or
otherwise occupied or used, and Adivasi people shall have the right to participate in this

process.

According to article 28, if indigenous peoples lands, territories, and resources have been
confiscated, taken, occupied, used or damaged without their free and prior consent, they have
the right to redress, by means of restitution or, just, fair and equitable compensation, for the
lands, territories and resources which they have traditionally owned or otherwise occupied or
used, and compensation shall take the form of lands, territories and resources equal in
quality, size and legal status or of monetary compensation or other appropriate redress, unless

otherwise freely agreed upon by the peoples concerned.

Article 29 of the Declaration is unique in the sense that it has recognized the Adivasi people’s
right to protect environment. Article 29 reads — indigenous peoples have the entitlement to
the conservation and protection of the environment and the productive capacity of their lands
or territories and resources, and States shall establish and implement assistance programmes
for that purpose without discrimination. It further provides that States shall take effective
measures to ensure that no storage or disposal of hazardous materials shall take place in the

lands or territories of indigenous peoples without their free, prior and informed consent, and
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States shall take effective measures for monitoring, maintaining and restoring the health of

indigenous peoples.

Article 30 provides that military activities shall not take place in the lands or territories of
indigenous peoples, unless justified by a relevant public interest or otherwise freely agreed
with or requested by the indigenous peoples concerned, and States shall undertake effective
consultations with the indigenous peoples concerned prior to using their lands or territories
for military activities. According to article 31, indigenous peoples have the right to maintain,
control, protect and develop their cultural heritage, traditional knowledge and traditional
cultural expressions, as well as the manifestations of their sciences, technologies and cultures,
including human and genetic resources, seeds, medicines, knowledge of the properties of
fauna and flora, oral traditions, literatures, designs, sports and traditional games and visual
and performing arts. They also have the right to maintain, control, protect and develop their
intellectual property over such cultural heritage, traditional knowledge, and traditional

cultural expressions.

Though article 32 of the Declaration has recognized indigenous people’s right to develop
their lands and use resources, but also provides for consequences of any project affecting
their lands and resources. The article reads - indigenous peoples have the right to determine
and develop priorities and strategies for the development or use of their lands or territories
and other resources, and States shall consult the indigenous peoples through their own
representative institutions to obtain their free and informed consent prior to the approval of
any project affecting their lands or territories and other resources, particularly in connection
with the development, utilization or exploitation of mineral, water or other resources. States
shall provide effective mechanisms for just and fair redress for any such activities, and
appropriate measures shall be taken to mitigate adverse environmental, economic, social,

cultural or spiritual impact.

The Declaration has recognized inter-border communications of Adivasi people and in its
article 36 provides that, indigenous peoples, in particular those divided by international
borders, have the right to maintain and develop contacts, relations and cooperation, including
activities for spiritual, cultural, political, economic and social purposes, with their own

members as well as other peoples across borders.
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3.3 Obligation of Bangladesh under International Laws

Bangladesh is among the first group of the countries which has ratified almost all
international treaties and convention in related to human rights. The Universal Declaration of
Human Rights (UDHR, 1948) of the United Nations is the first document of global human
rights and fundamental freedoms. Bangladesh is one of the signatory states of this
Declaration. Human dignity, equality, equal protection of law, and property rights of minority
groups and indigenous peoples have been recognized and guaranteed by the Declaration. It is
universal in the sense that this Declaration is applicable to all the members of humankind in
this planet. Indigenous peoples, ethnic and religious minorities, together with the world’s
people, will get same protection of law under this Declaration.

Bangladesh has also ratified the International Covenant on Civil and Political Rights(ICCPR,
1966). This instrument has provided basic protection for people from different religions and
other groups of this kind constitute the minority. It addresses this in its article 27: “In those
States in which ethnic, religious or linguistic minorities exist, persons belonging to such
minorities shall not be denied the right, in community with the other members of their group,
to enjoy their own culture, to profess and practice their own religion, or to use their own
language.”(ICCPR, 1966)

On the other hand, the International Labour Organization developed two global instruments
in regard to indigenous people, namely the Indigenous and Tribal Populations Convention,
1957 (No. 107), and the Indigenous and Tribal Peoples Convention, 1989 (No. 169). In
managing the United Nations Declaration on the Rights of Indigenous Peoples, 2017, the
Asian Development Bank (ADB) likewise perceives the privileges of indigenous people to
direct the course of their own development, and provide them the assistance in the method of
improving their occupations, and own development (Bank, 2018).

Though these international treaties signify that, self-identification as 'indigenous' shall be
regarded as a basic standard for determining the groups to which the provisions of this
Convention apply. These comprehensive international instruments on the rights of indigenous
people establish the human rights standards and fundamental freedoms of indigenous peoples
based on the application to the specific situations.

Among these three conventions, Bangladesh has only ratified the convention of 1957
(Convention No.107 of 1957) in 1972 (Ahmed, 2016). Though it is the only international
legal instrument covering the personal and property rights of indigenous peoples in the

country, both the Government of Bangladesh as well as International Labour Organization
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have not yet taken any positive action since its ratification (Chakma & Maitrot, 2016). Due
to the soft nature of international laws (Redgwell, 2010), these laws can’t be mandatorily
enforced.

However, Bangladesh is not at all unconcerned about the rights of its indigenous peoples
which has been reflected through the ratification of different International Conventions,
treaties, protocols, and Agreements (Sharmin, 2011). This concern of the Government has
been reflected through the ratification of the International Convention on the Elimination of
All Forms of Racial Discrimination (ICERD) of 1963, the International Covenant on
Economic, Social and Cultural Rights (ICESCR) of 1966, the Convention on the Right of the
Child (CRC) of 1989, and Convention on the Elimination of All Forms of Discrimination
against Women (CEDAW) of 1995, and the Convention on Biological Diversity (CBD) of
1992 (Sharmin, 2011).

Though Bangladesh is a signatory to such a distinguished number of international treaties to
uphold the basic human rights and to eliminate all discriminations, but reservation of article
2,and 16 (1) (c) of CEDAW on the basis of religious sentiment is a setback. Bangladesh has
also ratified the Johannesburg Declaration on Sustainable Development which has recognized

the “vital role of the indigenous peoples in sustainable development” (United Nations, 2002).

National Laws of Bangladesh relating to Indigenous Peoples

The Constitution of Bangladesh has denied the self-identity of the Adivasi people and uses
the terms “tribes, minor races, ethnic sects, and communities” instead of “indigenous people”.
Declaration of article 6 (2) that - “the people of Bangladesh shall be known as Bengali as a
nation and the citizens of Bangladesh shall be known as Bangladeshis™ is a clear blow on the
indigenous identity of the Adivasi people in Bangladesh. Nevertheless, the “protection of
law” and “equality of all before law” clauses together with article thirteen elaborating
“principles of ownership”, and article 42 providing “rights to property” of the Bangladesh
Constitution are applicable to all the people of Bangladesh, including the Adivasi people, but
subject to the laws enacted for the indigenous peoples of the Chittagong Hill Tracts, and the

restrictions imposed on indigenous people by the SAT Act as to the transfer of their lands.

The State Acquisition and Tenancy Act, 1950 (East Bengal Act), ACT NO. XXVIII OF 1951)
provides the provision for land rights of indigenous peoples. Section 97 of the Act prohibits

the transfer of lands by aboriginal. Sub-section (2) of section 97 provides that no transfer by
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an aboriginal raiyat of his right in his holding or in any portion thereof shall be valid unless it

is made to another aboriginal domiciled or permanently residing in Bangladesh.

Generally, it seems that the section has curtailed their full enjoyment of their right to
property. But ground reality shows that, the incorporation of such conditions mitigate the
chance to be victim of land grabbing. Interestingly, the Act prohibits transferring land to the
non-aboriginal but kept a provision for such transfer also. Section 97(3) of the Act states that
if any aboriginal raiyat desires to transfer his holding or any portion thereof by private sale,
gift or will to any person who is not an aboriginal, he may do it with the written permission

given by the revenue officer.

The indigenous peoples can only enjoy the complete usufructuary form of mortgage. Though,
it wouldn’t be applicable if the mortgagee is Government or Agricultural Bank of Bangladesh
or Agricultural Development Corporation or a Co-operation Society for obtaining loans for

Agricultural purposes (Section 97 (5), SAT Act).

The provision is arguably protecting the land rights of the indigenous people, because the
complete usufructuary mortgage will be only for seven years and no explicit or implied
agreement can be made against this provision. So, the land grabber wouldn’t get any chance

to grab land by showing mortgage papers (Section 97 sub-section 6, SAT Act).

If any transfer is made in violation of the aforesaid provisions, such transfer will be void and
the revenue officer shall eject that transferee from the holding. Then he shall restore the land
to the transferor or his heir or legal representative. In case of failure, the revenue officer shall
declare that the land is vested to the government and he may resettle the land to another

aboriginal (Section 97 sub-section 7 & 8, SAT Act).
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Chapter Four

Land Rights of the Citizens of Bangladesh with Special Focus on
Women, Minorities & Adivasi Peoples

4.1 Introduction

Bangladesh is a country of people having varied religious, racial, and ethnic origin. Muslims
are the largest religious group constituting 89.5 percentage of the population, and the rest are
mainly Hindu, Christian, and Buddhist. When the question of religious minority comes, the
Hindu community has been the main target group, as they have been subjected to persecution,
torture, eviction from the British colonial regime. A large number of Hindu people left
Bangladesh. It is reported that some left voluntarily, and some were compelled to leave,

making Hindu people’s land a major political, legal, and social issue.

The Enemy Property (Custody and Registration) Order, 1965, after the Indo-Pak war,
empowered the Government of Pakistan to confiscate the property of the people who
migrated from Pakistan to India. The Vested Property Ordinance was promulgated in 1974
and which allowed the enemy property to vest on the government (Ain O Salish Kendra,
2021). The Vested Property Return Act was promulgated in 2001. According to the latest
amendment made to this Act in 2013, all cases challenging the ownership of the property on
the schedule-B will no longer exist and all previous judgments, and decrees of the cases
relating to the property of the schedule-B will be cancelled (Bangladesh Legal Aid and

Services Trust).

Women, however, are not a homogenous category. In Bangladesh, their experiences vary
according to their race, class, religion, culture, and education. In spite of the variations, a
common thread of violations bind their experiences emanating from the hegemonic ideology
of patriarchy. Marginalization and deprivation of women, consequently, are sanctioned and
sustained in the name of social values, religion, and culture. It is economic empowerment and
lawful entitlements to land which have the potentialities to ensure women’s equitable land

rights and finally place the women on the same footing with men.

Empirical evidence shows that, entitlements over and access to land is instrumental to
ensuring true empowerment of women. So, concerns have been raised about women’s access
to, control over, and ownership of land over the years. The Millennium Development Goals

(MDGs) also recognize the need to promote gender equality and empowerment of women.
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But Bangladesh is prevented from ensuring equal land rights of women due to the formidable
barriers coming from personal laws, gender-insensitivity of the state, and patriarchy. It is
increasingly recognized that equal land rights of women lead them to the true socio-economic
empowerment, which will reduce the power gap between women and men and ultimately

ensure gender parity and social justice.

4.2 Constitutional Provisions of Bangladesh as to rights related to land and
property
The constitutional articles relating to equality before law, non-discrimination, toiling mass,
women’s rights and property rights bear varying importance due to their placing in different
parts of the Constitution. Among the constitutional provisions, article 14 states that, “It shall
be a fundamental responsibility of the State to emancipate the toiling masses — the peasants
and workers — and backward sections of people from all forms of exploitation.” According to
article 15, “It shall be a fundamental responsibility of the State to attain through planned
economic growth, a constant increase of productive forces and a steady improvement in the
material and cultural standard of living of the people...” Article 19 (3) states that, “The State
shall endeavour to ensure equality of opportunity and participation of women in all spheres of

national life” (Chakraborty and Rahman, 2016).

Article 27 declares that, “All citizens are equal before law and are entitled to equal protection
of law”, and article 28 (2) loftily proclaims that, “Women shall have equal rights with men in
all spheres of the State and of public life.” Article 28 authorises the state of taking
‘affirmative action’, that means, to enact laws, and rules, to adopt policies, and to take
administrative measures to ensure equal rights of women, children, and any backward section

of people, including indigenous peoples and minorities.

Among the constitutional provisions Articles 13 and 42 bear special importance as they are
related to principles of ownership and rights to property. Article 13 provides: “The people
shall own or control the instruments and means of production and distribution, and with this
end in view ownership shall assume the following forms — (a) state ownership, that is
ownership by the State on behalf of the people through the creation of an efficient and
dynamic nationalised public sector embracing the key sectors of the economy; (b) co-
operative ownership, that is ownership by co-operatives on behalf of their members within
such limits as may be prescribed by law; and (c) private ownership, that is ownership by

individuals within such limits as may be prescribed by law.” Article 42 (1) states: “Subject to
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any restrictions imposed by law, every citizen shall have the right to acquire, hold, transfer or
otherwise dispose of property, and no property shall be compulsorily acquired, nationalised,

or requisitioned save by authority of law.”

Part II of the Constitution of Bangladesh titling “Fundamental Principles of State Policy”
contains 20 articles — from Articles 8 to 25 — and all the economic, social, and cultural rights
are placed here which are not judicially enforceable, but “shall be fundamental to the
governance of Bangladesh, shall be applied by the State in the making of laws, shall be a
guide to the interpretation of the Constitution and of the other laws of Bangladesh, and shall
form the basis of the work of the State and of its citizens...” (Constitution of Bangladesh,
Article 8 (2). Fundamental rights are placed in part III of the Constitution which contains 23
articles — from Article 26 to 47A — and accommodate civil and political rights violation of
which entitles a citizen to file writ petition in the High Court Division of the Supreme Court.
Thus, placing of rights in part II or III bears varying importance as fundamental rights are
judicially enforceable, but fundamental principles of state policies are not (Chakraborty and

Rahman, 2016).

Articles 27 and 28 of the Bangladesh Constitution occupy a unique place as they have
entrenched, as least in theory, equal rights of all citizens, women, men, indigenous peoples,
minority groups, and dalits. While Article 27 ensures all citizens’ equal standing before land
and equal protection of law, Article 28 (1) declares that on grounds only of religion, race,
caste, sex or place of birth the State shall not discriminate against any citizen. Implications of
these constitutional provisions, together with Article 29, are that equal rights of all the
segments of society are ensured by the supreme law of the land. The articles bear enhanced

importance, because they —

(1) Prohibit any discrimination on the basis of religion, race, sex, or place of origin;

(i1) Ensure women’s equal rights with men in all spheres of the State and of public life;

(ii1)Ensure equality of opportunity for all citizens, including indigenous, minority, and
women in respect of employment or office in the service of the Republic;

(iv)Empowers the State to make special provisions in favour of women or children or

indigenous for the advancement of any backward section of citizens.

Article 13 has used the word ‘people’ and does not put any restriction on the basis of sex,

ethnicity, or religion; so, indigenous peoples, minority groups, and women shall have
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entitlements in the co-operative ownership and they shall also own or control the instruments
and means of production and distribution. Article 42 clearly provides that every citizen shall
have the right to acquire, hold, transfer or otherwise dispose of property. Thus, any Adivasi,
minority people, or woman of Bangladesh, to whatever religion, caste, or race does s’he
belong, will have constitutionally guaranteed right to acquire, hold, transfer or otherwise
dispose of land (Chakraborty and Rahman, 2016), except the restrictions imposed on the
Adivasi in the CHT by law, and on the plain-land indigenous by the SA Act.

4.3 Women’s Right to Land: Ordinary Laws

Like Constitution of Bangladesh, women have the right to own and control land under the
ordinary laws. Land laws have imposed no bar on women to acquire, hold, transfer or
otherwise dispose of property. Section 7 of the Transfer of Property Act, 1882, for example,
provides that, “Every person competent to contract and entitled to transferable property, or
authorised to dispose of transferable property not his own, is competent to transfer such
property either wholly or in part, and either absolutely or conditionally, in the circumstances,
to the extent and in the manner allowed and prescribed by any law for the time being in
force.” Here ‘every person’ indicates any person including male and female citizen in
Bangladesh. Thus, women have the legal right to purchase, own and hold land and transfer or
otherwise dispose of landed property. However, a woman does not get legal entitlement to a
land unless her name appears on the land documents when a land is purchased by a
household. Under the constitutional scheme three types of ownership — state ownership, co-
operative ownership and private ownership — are allowed and there is a limit of private land
ownership. The State Acquisition and Tenancy Act, 1950 (SAT) has been an attempt to retain
the agricultural character of land by giving cultivators first right of purchase and prohibit
other use; but it has failed to bring expected outcome due to the large number of exceptions

and poor enforcement (CARE, 2003:9).

Though the SAT Act is a landmark legislation as its object is to abolish the intermediate
estates and to acquire them by the Government for the benefits of the tillers of the soil, but it
has some exceptions. For example, section 3 read with sections 2 and 20 of the SAT Act and
Rule 29A of the State Acquisition Rules, 1951 provide that the following cannot be acquired:
(a) Rent-receiving interests in respect of non-agricultural lands with building standing
thereon together with necessary adjuncts under a lease not being a lease in perpetuity; (b)

Portions in Aats and bazaars which do not fall within the definition of Aats and bazaars and
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having structure and held under lease, khas lands to the extent of 375 standard bighas or an
area determined by calculating at the rate of 10 standard bighas for each member of the
family, whichever is greater; (3) Khas lands in excess of the above limit may be retained in a

number of cases (Islam, 2013: 42, 43).

4.4 Women’s Right to Land: Law of Inheritance

In Bangladesh, inheritance offers an important opportunity for women to own land. Since a
large portion of property, including land, are at private hands, and the socio-economic and
cultural environment mostly bar them from owning land, so inheritance remains the largest

opportunity for women to get and own land (Uddin, 2011: 9-10).

Here women’s inheritance is determined by religion-based personal laws, which are
discriminatory though women’s equal rights, equality of opportunity, and equal status are
guaranteed by the supreme law of the land. The degree of discrimination varies from religion
to religion. Muslim, Hindu, Christian, and Buddhist women encounter varying degrees of
discrimination due to religion-based personal laws. Indigenous women are mostly regulated
by the Sanatan Dharma (popularly known as Hindu religion) except some who are regulated
by their customary laws. Indigenous women are better off where indigenous groups have

matriarchal society in which women get, own and dispose of properties including land.

4.4.1 Women’s Right to Land under Hindu, Christian & Buddhist Laws of
Inheritance
As Bangladeshi Hindus are regulated by the Dayabhaga School of the Hindu law, so

inheritance of Bangladeshi Hindu women is governed by this school. According to this
school, succession to property is governed by the capacity to confer pinda or spiritual benefit
to the deceased ancestors (Desai, 1990). Hindu women’s interest has been highly obstructed
as they are not allowed to give pinda during Parvana Sradha of their ancestors in the Hindu
rituals. The only exception was brought about in 1937, when the Hindu Women’s Right to
Property Act made a special provision for widows who from then could inherit along with

son, grandson and great grandson (Uddin, 2011: 13).

The Dayabhaga School recognises the following women as heirs: widow, daughter, mother,
father’s mother, and father’s father’s mother. In the context of the Dayabhaga school’s
following a chronology of heirs, the inheritance of mother, father’s mother and father’s

father’s mother is hardly possible, as they occupy eighth, fourteenth, and 20™ position

27



respectively. All Hindu daughters do not have the right to inherit property. As a rule of
inheritance, unmarried daughter gets property first; in her absence married daughter having or
likely to have male child succeeds. Although daughter’s position is fifth, she cannot inherit in
presence of son, grandson or great grandson. The following Hindu women are excluded from
succession — (i) Daughters who cannot give birth to a male child; (ii)) Widows having no male

child; (ii1)) Mother with female child; and (iv) Unchaste women (Desai, 1990).

Condition of Bangladeshi Hindu women is seriously deplorable in terms of land ownership,
as they get ‘life interest’ under the Hindu law of inheritance. Firstly, inheritance rights of all
the Hindu women are not protected. Secondly, the Hindu women who inherit property do not
get absolute ownership, therefore, cannot transfer property; rather they get limited interest in
the inherited property, which upon their death returns to the male heirs of the person from
whom they inherited. This predicament of Hindu women has been described by Professor M.
Shah Alam, Member of the Bangladesh Law Commission, in the following language: “In
Bangladesh, even the limited right of ownership is further limited by the fact that it is
applicable only to homestead and non-cultivable estate and not applicable to cultivable or

agricultural land” (Alam, 2004: 47).

It is to be mentioned that Hindu law recognises ‘Stridhana’ meaning women’s property. The
properties gifted to a Hindu woman before her marriage, or at the time of marriage or at the
time of giving farewell or thereafter are called ‘Stridhana’. A Hindu woman has absolute
control of her property. Husband may use it during his distress, but he is obliged to
compensate his wife. As absolute owner of the property, she can hold, transfer or otherwise
dispose of her property. Stridhana of every description, as a general rule, passes on her death

to her heirs, not to the heirs of the person from whom such property was acquired.

Inheritance of the Bangladeshi Buddhist women is governed by the Hindu law, so their
inheritance is regulated by the same legal provisions as discussed above. The way interest of
inheritance of Hindu women is obstructed in Bangladesh, the Buddhist women are subjected

to the same hardship.

The Succession Act, 1925 governs the inheritance of the Christians in Bangladesh. According
to section 33 of the Act, a widow gets one-third of her husband’s property in presence of
lineal descendants, and half in absence of them if the deceased leave some kindred. Wife gets

the whole property if there is no lineal descendants and kindred. Daughters, grand-daughters,
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great grand-daughters get equal share with sons, grandsons, and great grandsons, therefore,

there is no discrimination between Christian men and women in this respect.

Under the succession law, father gets the whole property to the exclusion of mother, if wife
and lineal descendants are absent. In the absence of father, mother along with brothers and
sisters get equal shares. Here there is no discrimination between brothers and sisters. If only

mother is alive, she gets the whole property.

4.5 Indigenous Women’s Right to Land

There are some indigenous groups, such as the Khasia or Khasi living in Sunamganj and
Sylhet and the Garos living in Mymensingh, Netrokona, and Jamalpur, who have matriarchal
societies. In these societies women hold the rein of control; so, women regulate society, make
policy decisions, and own, transfer and dispose of property, including land. But women in the
plain-land districts of north-west Bangladesh belong to Sanatan Dharma, Buddhism, and
Christianity.

As a major portion of the plain-land indigenous people practice Sanatan Dhanrma; so, they
are regulated by the inheritance laws of Hindu religion, and these indigenous women usually
do not get property from their fathers or other male members. Some Adivasi women though
have converted to Christianity but are regulated by Sanatan Dharma in case of inheritance.

Adivasi Buddhist women are also regulated by the rules and custom of the Santatan Dharma.

Women get land or other property if it is solely gifted to them or given in their name with
valid documents. In very rare cases, plain-land Adivasi women get this type of property/land.
In almost all the cases, Adivasi women have been found to be married with Adivasi men and
husbands take care of their wives. Women remain almost landless whether live in father’s

home or husband’s home.

4.6 Discussion as to land rights of women in Bangladesh

Muslim women can inherit all types of properties — whether it is moveable or immovable,
agricultural or non-agricultural. In a fair comparison, Muslim laws have given far more
inheritance rights to women than any other scripture-based inheritance system, though there
is no denying the fact that daughter and sister get half of their male counterpart, indicating

clear discrimination between male and female. Scholars, however, try to rationalize the loss
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of Muslim women in inheritance given their having no economic responsibility and male’s

shouldering the onus of maintenance and dower (Uddin, 2011: 10-12).

Nevertheless, Islamic law of inheritance appears to be discriminatory if it is judged from a
universal human rights standard and principle of equality. Even it is contradictory with the
equality provisions of the Constitution of Bangladesh. Moreover, Bangladesh is signatory to a
good number of international human rights instruments, including the Convention on the
Elimination of All Forms of Discrimination Against Women (CEDAW), which requires the
state parties to take legal and other necessary steps to ensure equality between men and
women in all spheres of life. A signatory state is obliged to repeal all discriminatory laws

against women, but Bangladesh made reservation under article 2 of the CEDAW.

The condition of Hindu women in terms of inheritance rights is the worst in Bangladesh as
they get almost nothing as heir. Buddhist women are subjected to the same hardship as they
are governed by the Hindu law of inheritance. Christian women enjoy satisfactory inheritance
rights which are ensured by the Succession Act 1925 and in some cases they enjoy equal
rights with men. Women, therefore, are not a homogenous category. In Bangladesh, their
experiences vary according to their race, class, religion, culture, and education. Muslim,
Hindu, and Buddhist women are subjected to varying degrees of discrimination. Christian
women enjoy far greater inheritance rights. Marginalisation and deprivation of women,
consequently, are sanctioned and sustained in the name of social values, religion, and culture
(Chakraborty and Rahman, 2016).

In the context of previous discussion, it may be fairly concluded that Hindu and Buddhist
women should be given right to inherit by enacting new laws. Policy makers may take
lessons from the laws enacted in India in this regard. The Succession Act 1925 should be
reviewed to eliminate the existing discrimination suffered by the Christian women in
Bangladesh. A close reading of the Islamic law of inheritance and the changes made by the
Quran to the pre-Islamic Arabian customs fairly appear to be women-friendly. Taking
initiatives to ensure equal inheritance rights of Muslim women is strongly argued to uphold
the true spirit of Islam. Policy makers of Bangladesh should take an action plan by which
Muslim women’s equal inheritance rights will be established gradually (Chakraborty and
Rahman, 2016).
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4.7 Women’s Right to Khas Land, Char Land, and Forests etc.

Khas Land: According to the estimate of the World Bank, arable land in Bangladesh was
last measured at 76, 28,000 hectares in 2011. Arable land includes land defined by the FAO
as land under temporary crops (double-cropped areas are counted once), temporary meadows
for mowing or for pasture, land under market or kitchen gardens, and land temporarily fallow
(Chakraborty and Rahman, 2016).

According to one estimate, Bangladesh has 3.3 million acres of khas land and 6-7 million
landless households. ‘Khas land’ means state-owned land which the government has lawful
authority to give to landless people or the government can lease the land. Khas land is
considered an important livelihood source for extreme poor and key to ensuring improving
land productivity. Bangladesh can achieve significant progress in eradicating poverty if all of
the khas lands are properly distributed among the extreme poor including the landless Adivasi
people and if the lands are used productively. But the extreme poor households encounter
sufferings and inefficiency in khas land distribution to be blamed. Studies suggest that if
extreme poor households are provided with 0.50 acres (meaning 1 and half bighas of land) of

khas land, they can manage sustainable livelithoods (SHIREE, 2012).

The Government has enacted the Land Reform Ordinance in 1984. In 1987 the Ministry of
Land launched the Land Reform Action Programme, an initiative to distribute khas land to
landless families. In 1997, the Agricultural Khas Land Management and Settlement Policy
was adopted by the Government which mandates the allotment of kZas land in the joint

names of the husband and wife of a family.

Char Land: As Bangladesh is a country of numerous rivers, their tributaries, distributaries,
canals and streams, every year its land sinks into rivers and new land rises out of the
riverbeds. The land rises out of the riverbeds is called char land and becomes a major cause
of dispute and conflict, since there is huge competition to establish control over the char land.
According to the provision of the Bengal Alluvion and Dilluvion Regulation 1825, char lands
are to be distributed among the people having land records who lost their land through river
erosion (Chakraborty and Rahman, 2016).

Intense violence and confrontation are seen in the char areas as the local Jotders with their
private force known as Lathials try to take control of the land and evict landless poor. Char

lands are reported to be places of innumerable incidents of injury, rape, and murder. In the
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absence of officially developed data, it is assumed that most of the char lands are in the
control of the local powerful who continue their occupation in collusion with the dishonest
government officers. Consequently, landless women have limited control over such land,

because they fear physical confrontation and administrative hassles (Sarwar et al., 2007).

Forests and other Land: Though official statistics of Bangladesh Government claim 17
percent forest of the total land, but the Earth Trend has estimated that forest area of
Bangladesh is only nine percent in 2000. According to an estimate of the BBS (Bangladesh
Bureau of Statistics), rivers and inland water bodies’ occupy around 6.7 percent of total land
area in Bangladesh (Srwar et al. 2007). Bangladesh Government is the lawful owner of the
forest land, rivers and inland water bodies’, but it is reported that the forest department
manages 10.3 percent of 17 percent forest land. There are powerful people who have
occupied forest land and hills. Many landless people are reported to reside on the foot of the
hills by giving rent to the influential (Chakraborty and Rahman, 2016).

Unnayan Onneshan (The Innovators) has mentioned that available khas land in Bangladesh is
fourteen lakh acre, quoting the Parliamentary Standing Committee Report in 2004. But
Barakat, Zaman and Rahman (2001) estimate that khas land in Bangladesh is 33 lakh acre on
the basis of Government data. Unfortunately, all the khas land is not controlled by the
Government as its official record says that illegal grabbers control 35.7 percent of the total
khas land.

Unnyan Onneshan in its study has mentioned that available macro data does not cover the
statistics of women’s appropriation of khas land, but their researchers during the field study
got ideas that women are the most susceptible group regarding distribution of khas land.
Many women could be found who have been struggling for years to establish their holding in

the land that were allocated to them by the government (Chakraborty and Rahman, 2016).

4.8 The CEDAW, Women Development Policy 2011 & Women’s Property
Rights
The CEDAW is the only international human rights instrument which affirms the women’s
rights relating to their productive, reproductive, and community activities. It is, therefore,
considered as the international bill of women’s rights adopted by the United Nations in 1979.
The convention constitutes the global basis for recognising just rights of women and ensuring

gender equality. State parties that have ratified or acceded to the CEDAW are legally obliged
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to enact laws and take effective measures to put an end to all sorts of discrimination against
women. Bangladesh has signed the CEDAW in 1984 and signed and ratified the Optional
Protocol to CEDAW on 6 September, 2000 (Chakraborty and Rahman, 2016).

Signing CEDAW may be a step forward, but Bangladesh Government kept four reservations
during signature. Reservations from two articles have been withdrawn, but Bangladesh’s
position remains unchanged as to Articles 2 and 16.1.C. As reason of reservation, Bangladesh
stated that it would be difficult to change the provisions of religion-based personal laws
(Rashid and Munni, 2012).

Bangladesh has adopted the National Women Development Policy (NWDP) in 2011, which
loftily declares to ensure the equal rights of women and men in all spheres of national life,
particularly in family, society, and work places. The NWDP has ensured women’s full control
over their earned property, credit, land, inheritance, and market management. It has said
about initiatives of direct election in the place of 45 reserved seats for women in the
parliament and also about ensuring 33 percent representation of women in all the political

parties (Shamsi, 2011).
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Chapter Five

Status of Land Rights of Plain-Land Indigenous in North-West Bangladesh
& Field-Level Reality

In this chapter, a focused discussion has been made to determine the status of land rights of
the plain-land indigenous peoples in the North-West districts of Bangladesh, though the same
discussion has appeared in the previous chapters relevantly and inevitably. This discussion is
necessary to understand the exact condition of the Adivasi peoples in the plains as to their
overall human rights condition as well as their land rights situation particularly and specially.
Findings and discussion of the field visit, together with the Government response and

intervention, are put to determine the status of Adivasi peoples’ land rights condition.

5.1 Status of Land Rights of Plain-Land Indigenous Peoples in North-West
Bangladesh
The land rights of indigenous communities in Bangladesh keep on being one of the alarming
issues and a vital factor of basic human rights violations in the country (IWGIA, 2021). The
State Acquisition and Tenancy Act of 1950 under section 97 restricted the sale of lands of
aboriginal communities to anybody except aboriginal castes domiciled in Bangladesh whose
infringement has become common practice (Ahmed, 2016). However, it has become a typical
practice for the local people as well as the Government to grab or acquire their land in the
name of so-called previous sale deeds or for the development project. Besides, the absence of
sufficient execution measure for the infringement of this section or for the shortfall of severe

punishment, no one simply cares for this Act.

The Constitution of Bangladesh ensures protection for indigenous peoples through its article
23A. It also declares in article 28 (4) that, “Nothing in this Article shall prevent the State
from making special provision in favor of women or children or for the advancement of any
backward section of citizens.” Since the 15" Amendment of the Constitution, the political
and economic recognition and other issues as well as land rights of indigenous peoples are

ignored continuously (Chakma & Maitrot, 2016).

For the indigenous peoples in the Chittagong Hill Tracts (CHT), there are five major Acts
addressing the crucial aspects of rights in addition to customary law on family and resource
rights. These five laws are — (i) the CHT Regulation (1900), (ii) the CHT Development Board
Ordinance (1976), (iii) The Hill District Council Acts (1989), (iv) The CHT Regional Council
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Act (1998); and (v) The CHT Land Disputes Resolution Commission Act (2001). But there are
no such laws in regard to the indigenous peoples of plain-land focusing their rights and
protection except the single provision of the SAT Act of 1950 (Ahmed, 2016).

Some other laws, namely, the Forest Act, 1972, the Attia Forest (Protection) Ordinance,
1982, and the Social Forestry Rules, 2004 are also related to the indigenous communities of
Bangladesh, however, the absence of issues related to rights and recognition of indigenous
forest dwellers have made these laws pro-poor and pro-marginalized. Hossain has mentioned
that the plain-land indigenous community in Bangladesh own land in different ways and
elaborate the causes of losing their land. These are — (i) Ownership without dispute; (ii)
Disputed ownership due to mortgage; (iii) Losing land due to buyer’s fraud; (iv) Land
grabbing; (v) Adivasi people have partial documents without possession; and (vi) Indigenous
peoples’ ownership on khas-land (Hossain, 2019).

The indigenous communities of plain-land to settle down disputes and to decide on the
inheritance or transfer of properties mostly rely on the state laws as well as their very
personal laws based on their religious beliefs. As for instance, the majority of plain-land
indigenous people of north-western part of the country are Hindus. They follow the Hindu

law of inheritance for the distribution of property of a deceased indigenous.

Repeated studies have revealed that indigenous peoples of Bangladesh face alienation of land
both in the hill areas and plain districts (Devasish & Chakma, 2012). Besides, land
confiscation of the indigenous peoples for tourism and nature-conservation has been a
common practice and it is done without knowledge and informed consent of the Adivasi

peoples (Devasish & Chakma, 2015b).

Living in 16 North-West districts of Bangladesh, the Adivasi people in the plains are victim
of varied human rights violations, such as violence, eviction, and marginalization. According
to the Internal Displacement Monitoring Centre, plain-land-indigenous communities lost over
two lakh acres of land to the grabbers in the last 30 years. Applying a tricky technique, the
land grabbers usually bring false charges and file cases against the Adivasi people (Siddiqui
et al., 2015) to scare them. Simple natured and marginalized Adivasi people with scanty
knowledge of land documents do not understand what to do in such a situation. In such
perplexing and hapless condition many Adivasi people leave the battle which facilitates the
grabbers to occupy their land. If they are educated or supported by any legal aid or human
rights organization, they could have fought the legal battle effectively.
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A recent survey has shown that around 85 percent of plain-land indigenous people are
landless, only nine percent of them are literate and most of them are working on others’ lands
as wage labourers (Devasish & Chakma, 2015b). An election manifesto of the present
government-party in regard to land dispossession in the plain areas said that, “Special
measures will be taken to secure their original ownership on land, water bodies, and their
age-old rights on forest areas. Besides, a land commission will be formed.” But the formation
of the Promised Land Commission for the plain-land indigenous peoples are yet to be

executed.

By section 92 of the State Acquisition and Tenancy Act of 1950 land rights of the plain-land
indigenous peoples in regards to the transfer of land is being protected. However, there is no
provision for land restitution which needs to be addressed through laws and policies of the
Government (Devasish & Chakma, 2015b). Indigenous people are also the persistent victims
of social, racial, religious, cultural, and linguistic discrimination. Their level of general
awareness and existing circumstances on land rights is scant, if not totally absent (Sharmin,

2011).

In the context of the previous discussion, some reasons can be identified for the
backwardness of the plain-land Adivasi people. The reasons are as follows - (a) It might be
that plain-land ethnic minorities have a weak political background (Chakma & Maitrot,
2016); (b) Lack of land related knowledge, legal knowledge, land related training (Sharmin,
2011); (c) No prior consultation with the Adivasi peoples while taking their land in the name
of saving ecology; (d) Lack of adequate data; (e) Lack of communication and commitment;

and (f) Lack of bargaining power due to social, economic, and political marginalisation.

Indigenous peoples of Bangladesh, therefore, are being suffered and discriminated against
due to their exiting social stratification that violates areas they traditionally own, occupy, use
or view as ancestral domain (Bank, 2018). Though Bangladesh is a party to several
multilateral human rights treaties, the implementation of the provisions in those treaties has
not been so much reflected in the legislation, programmatic action, and policies of the
Government. There are two main reasons behind this. Firstly, Bangladesh is a monist
country wherein international treaties are not part of municipal law. That’s why international
treaty laws are not directly enforceable in a court. Secondly, the extreme marginality of
indigenous groups prevents effective monitoring of the implementation of the treaties

(Devasish & Chakma, 2012)
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5.2 Field-Level Reality: Outcome of the FGDs, and Interviews with the
Government Actors
A recent survey report says that 85 percent of the plain-land indigenous are landless, and the
research team has found the data almost in commensurate with the field-level reality. In a
focus group discussion (FGD), the plain-land Adivasi people said that there are 50 Santal
families at Paria in the Pirganj upazila of Thakurgaon district. Only 4/5 families out of these
50 households have land which ranges from 2 — 2 & 1/2 bighas; the rest are landless. All the
Santal Adivasi have to work as day laborers, because the landless indigenous people have no
other alternative than to work in other’s land for their livelihood. The land-owner Adivasi
people are also compelled to work as day laborers as their scanty amount of land can hardly

support their family subsistence and other expenditure.

Repeating the same reality, Santal people of Benghari in the upazila of Boda in Panchagarh
district said that only 5 families own land out of 35 households. The saga of landlessness of
the plain-land Adivasi peoples has become a hard reality in the North-West districts of
Bangladesh. At Jinarpur of Niamatpur in the district of Noagaon, there are six Munda
families out of 55 ancestries who have land ranging from 3 — 15 to 16 bighas. Jinarpur is
divided into three parts — (i) Adivasi people having land; (ii) Landless indigenous who got
Khas-land from Government, but have not yet received the valid documents; and (ii1) Adivasi

people who bought land and constructed their home on that.

At Surjopara, which is situated at Fullbari upazila in the district of Dinajpur, there are 8
Santal families out of 14 who own land and every family is in possession of 1 — 1 & 1/2
bighas of land. 100 Orao families live at the Farshapara village of Dewpara union of
Godagari upazila in the district of Rajshahi. Only 10— 15 households out of 100 have land
ranging from 3 to 5 bighas. Landless families at Farshapara are living on the Government
Khas-land; some have got land documents, but maximum have not yet received Khas land

dossiers.

The question of land rights violation may appear to be irrelevant for the landless;
nevertheless, as land encompasses the whole range of human necessities; so, land is
necessary not only for construction of eco-park, power plant, or project-infrastructure; it is

also necessary for constructing human-abode, agriculture, industry and varied means of
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income. Thus, it is usual that landless Adivasi peoples of the plain districts require land for
constructing home, and almost all of them have settled homestead on the Government Khas-

land. But they need more land for ensuring sustainable life.

This landless Adivasi mass, 85 percent of the total population, need more Khas-land for
cultivation, which is presumed to be necessary for their guaranteed livelihood and meaningful
life with education, healthcare, and cultural enjoyment. This is by and large the reality of the
Adivasi people in the plain districts who are landless. They do different types of work, mostly

on day-to-day basis, for managing their every-day chores.

Taking annual lease from the Puthimari mission or Hindu land-owners of neighboring
villages, the landless Adivasi people of Benghari in the Boda Upazila of Panchagarh district
work as Bargader and cultivate paddy, potato, or nuts. In spite of hardships, they can afford
their three times food and bare necessities; but education of children, proper healthcare, and
other services necessary for worthwhile human life become almost impossible with their

current means of income.

In the Guchcho Gram of Parbotipur in Dinajpur district, there are 12 Santal households out of
48 who were brought from neighboring areas in the 1980s. Every family was given 7 decimal
(1 decimal = 435.6 sq feet) of Khas-land. Landless condition or owner of very small amount
of land compelled the plain-land aboriginals to work as wage-laborer, or Bargader or to do
any other work for bare survival. In case of sickness, or emergency they take loan from
moneylenders or wealthy peasants. One very positive trend is that they are now more aware
and serious than before to educate their children and send them to the schools and colleges,

but the rate of drop out is high due to their vulnerable financial condition.
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After talking to different Adivasi groups in the North-Western districts of Thakurgaon,
Panchagarh, Dinajpur, Rangpur, Noagaon, and Rajshahi, the research-team is of the view that
the plain-land indigenous peoples in the North-West districts of Bangladesh are by and large
the poorest among the poor. They encounter discrimination and deprivation in education,
health service, employment, and other fundamental human rights. Allegations of land-rights
violations and serious human rights abuses of the plain-land indigenous peoples surface

frequently.

In the previous chapters, this has been repeatedly submitted that the plain-land Adivasi
consider the surrounding land and adjacent forest as part of their tradition. It is not only a
means of their livelihood; they even cannot think of surviving without this land. They are
subjected to eviction from their land by the people of majority community, mostly Muslims,
who occupied Adivasi peoples land by varied treacherous means. On the other hand, Adivasi
peoples’ land is grabbed by the Government in the name of constructing eco-park and

development projects.

Plain-land indigenous peoples’ land-rights situation is, admittedly, worse due to the
dominating attitude and greed of a segment of the Bangladeshi people and Anti-Adivasi
policy of the successive governments. The situation has been deteriorated much due to the

male Adivasi people, who are though seem to be simple; but lazy, comfort-loving, and used to
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drink Choani, one type of traditional Adivasi wine. The female Santals of Surjopara village at
Fullbari upazila of Dinajpur district alleged that previously some male Santals sold their land
to collect money for drinking Choani. But fortunately, this trend is on the wane, thanks to the

awareness programs and female pressure on their male partners.

The Munda people of Jinarpur at Niamatpur of Noagaon district told that though the trend of

drinking Choani by the Adivasi peoples has been decreased considerably, but there is an
upward trend of this drug-consumption by the Muslims. Unfortunately, the production, sell,
and consumption of Choani have been commercialized. Education is the root cause of
pushing the Choani-consumption downwards. Previously, a handful of people, say 2 — 3,
could be found in an Adivasi village who passed SSC; but now there are 12 — 15 SSC-pass

people in the villages on an average, said the Munda people at Jinarpur.

Adivasi peoples having land, who constitute 15 percent of the total plain-land Adivasi mass,
have been encountering more land related problems in terms of frequency and complicacy
comparing their fellow community members who are landless. The Santal people of Guchcho
Gram of Parbotipur in the district of Dinajpur confirmed this when answering a question.
They informed that some indigenous people rented their land to Bangladeshi people, and the
lessee sold the land to another Bangladeshi with or without making fake documents. Later on,
some plain-land indigenous, though very few in number, filed suits to recover their land
rented on lease; but their attempt failed due to procrastination of suits. One Adivasi lamented

that his suit has been continuing for 40 years, and still to go long way for final disposal!
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5.3 Plain-land Adivasi’s Land Rights: Government Response &
Intervention

The researchers talked to some UNOs (Upazila Nirbahi Officers), Assistant Commissioners
(AC) of Land, and Union Parishad Chairman in the North-Western districts to know the
Bangladesh Government’s (GOB) response and intervention as to the violation of the Adivasi
peoples’ land rights and their overall human rights condition. The government officials and
people’s representatives are — (1) Md. Rezaul Karim, UNO of Pirganj Upazila in the District
of Thakurgaon; (2) Nashid Kamal Riad, UNO of Parbotipur Upazila in the District of
Dinajpur; (3) Obaydul Haque, Chairman, Vabicha Union Parishad, Niamatpur of Noagaon;
(4) Md. Aktaruzzaman, Chairman, Dewpara Union Parishad, Godagari, Rajshahi; (5) Md.
Torikul Islam, AC (Land), Pirganj Upazila in the District of Thakurgaon, (6) Kaniz Afroze,
AC (Land), Fullbari Upazila of Dinajpur, (7) Nilufa Sarkar, AC (Land), Niamatpur Land
Office in the District of Noagaon.

Rezaul Karim, UNO of Pirganj upazila in the district of Thakurgaon, and Md. Torikul Islam
(AC (Land) of the same upazila) have been dealing the Adivasi people’s land affairs for
years. Mr. UNO has clearly said that Adivasi mass (plain-land indigenous) are not aware of
the land related affairs. Usually, Government permission is required if any Adivasi people
wants to sell/transfer his land to people other than Adivasi. DC (District Commissioner) gives
permission if proposed or recommended by the AC (Land). But some ACs (Land) do not
recommend if any Adivasi people intending to sell land has scanty amount. They verify
carefully if the amount of land is more, and try to make the Adivasi seller understand that
selling landed property is not good. Land is a life-long support not only for him, but also for
all of his family members. The Adivasi people sell their land orally when they do not get

written permission, Rezaul Karim lamented.

AC (Land) Torikul Islam and UNO Rezaul Karim - both admitted the fact that Adivasi people
are subjected to land rights violation for long time. They identified the following causes as
plain-land Adivasi peoples’ land related predicament — (i) Bengali people’s greedy attitude to
grab Adivasi peoples’ land; (i1) Indigenous peoples’ ignorance about the preservation of land
related documents and pay land taxes annually; (iii)) Some Adivasi’s habit of having their
traditional drink ‘Choani’ heavily and sell land to collect money for that drug-consumption.
Mr. Rezaul Karim has clearly identified the vicious circle who either grab or help in grabbing

the land of the plain-land Adivasi people.
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This vicious circle consists of — (1) Some corrupt politicians; (2) A section of corrupt
Tahshilders; (3) Some Government lawyers, namely, GPs (General Practitioners), and PPs
(Public Prosecutors); and (4) A section of corrupt journalists. These professional groups in
collusion with each other grab the Adivasi peoples land or create complicacy for Adivasi
peoples which compel them to sell their land or go another place leaving their ancestor’s

abode and adjacent area.

Nashid Kamal Riad, UNO of Parbotipur Upazila in the district of Dinajpur, has unearthed
some field-level reality which indicate peculiar and ‘apparently-abnormal’ mindset and
lifestyle of the indigenous people. He admitted the deplorable condition of the Adivasi
people, but he said that there is a big gap between the mindset of the Adivasi people and
Government policy makers. He said that there is separate allocation for the plain-land
indigenous people in ADB (annual development budget). Adivasi people expressed their
content due to the Government-initiative to settle landless on Khas-/and and build abode for

them. But in some cases, Government officials encounter different types of difficulties.

Md. Rezaur Rahman, a Government contractor who was called by UNO Nashid Kamal to
share his experience, described how he encountered difficulties when initiated to build a
home for a distressed old woman. Rezaur Rahman went to Daglaganj of Masuharpara in
Parbotipur where some Adivasi people lived. He informed the Adivasi people about
Government initiative and funding to build home for them and first he wanted to construct an
abode for a distressed old woman, but encountered resistance. Finally, he constructed the

home after series of discussions and negotiations with the Adivasi people.

Some Adivasi people still live in their home with snakes and monitor lizards (in Bengali it is
called Guisap) and they eat these reptiles. Mr. Rezaur Rahman was seen panic-stricken when
he was describing the living condition of some Adivasi people. Referring this ‘apparently
abnormal’ living style and typical Adivasi mindset, UNO Nashid Kamal clearly branded the

Adivasi people as ‘anti-development’.

UNO Rezaul Karim’s experience also endorses very ‘bizarre’ lifestyle of some Adivasi
people. But Mr. Karim seems to have good understanding and sensitization about the
indigenous mass. Remembering childhood experience, he said that he was attracted to the
lifestyle of the Adivasi people in Modhupur. The attachment of the indigenous people with

Mother Nature and the way they took care of their surrounding ecosystem amazed Mr.
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Karim. But unfortunately, the previous incumbents and majority Bengali community

destroyed the unique identity, culture and lifestyle of the Adivasi in Modhupur.

UNO Nashid Kamal said that the Adivasi people are not only ignorant about the land
documents, sometimes they are resistant to updating and/or correcting land-dossiers. Sharing
his bitter experience, he said that one Bengali people has recorded one Adivasi’s land. He
asked that Adivasi to correct it and again record the land in his own name. But that
indigenous people was reluctant and resisted the idea to record. Adivasi people’s
understanding is that — “it is his ancestor’s land, why should he/they has/have to record it in
his/their name?”” Later on, Nashid Kamal discussed with the leaders of the Adivasi people and
made that Adivasi understand about the necessity of re-recording. Mr. Kamal lamented that
the Adivasi people believe their leaders and Union Parishad members, but do not believe the

Government officials.

Mr. Nashid Kamal, an Upazila Executive Officer, described the response and grievances of
the Adivasi of plain districts when land is expropriated for public purposes. In case of
Government acquisition for constructing airport or rail line or coal-based power plant, the
indigenous people are given 2/3 times more value of their land than the existing market price.
But they do not want to leave their ancestor’s land. Subsequent forced migration creates
stress on their mind. But Government initiative to allocate Khas-land among the Adivasi

people and build home make the distressed indigenous people happy.

5.4 Government Initiative to Restore the Landless Adivasi

Md. Torikul Islam, AC (Land) of Pirganj upajila in the district of Thakurgaon, described the
initiatives of current Government to rehabilitate the landless mass of the plain-land Adivasi.
The Government officials are instructed to settle the landless indigenous people on Khas-
land, build living-home for them, and the officials have been carrying out the instructions for
years. Mr. Torikul informed that Adivasi children are getting scholarships for education, and
Government is providing fund to the Adivasi people for dairy firms. Kaniz Afroze, Assistant
Commissioner of Land at Fullbari upazila of Dinajpur district, added that the indigenous
people do not know the whole range of Government facilities and funding allocated to them.

As a result, the facilities as well as funding remain unutilized.

Kaniz Afroze suggested that both Government and NGOs can conduct awareness programs to

make the indigenous peoples conscious about Government facilities for the Adivasis. She
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further suggested that the NGOs should conduct workshops or trainings for the Adivasi mass
(plain-land indigenous people) about land-recording, mutation, necessity of giving land taxes

etc.

It is to be mentioned that, the researchers during the whole period of field visit have seen all
the Government officials and Union Parishad Chairman are appreciative of the NGO
activists’ positive-gesture and active-motion to protect the rights of the indigenous people.
This GO-NGO partnership is seen to be effective to protect Adivasi peoples’ different

entitlements as well as minimizing land rights violations, and human rights abuses.

Kaniz Afroze informed that on the eve of Mujib Barsa (centenary of Bangabadhu Sheikh
Mujibur Rahman’s birthday, who is the Father of Nation), the Government has initiated to
build 50 houses, every-one on the land of two decimal, for the Adivasi people at Fullbari of
Dinajpur. Some houses are already built and possession has been handed to the indigenous
people. Nilufa Sarkar, AC (Land) at the Niamatpur Land Office in the district of Noagaon,
said that, on the eve of centenary of Bangabandhu’s brithday, 71 landless families will be
given Government-built home at first phase, and 75 families at second phase. Out of 146

Government-built homes, 50 will be given to the landless Adivasi families.

Nilufa Sarkar has given an official estimate of the amount of Khas-land, ratio of its
distribution, and amount of vested property. There are 5,591.51 acres of Khas-land and 2
thousand and 268.35 acres of vested property-land at Niamatpur Upazila in the district of
Noagaon. According to Nilufa, approximately 9 hundred and 50 acres of Khas-land have
been distributed among 3 thousand 229 families. Depending on the availability of Khas-land
10 to 15 decimal of land has been allocated for each landless family. It is to be mentioned
that this is not the picture of other upazilas. Because different upazilas have different reality

as to khas-land, its distribution, and vested property.
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Chapter Six

Status of Land Rights of Religious Minority and Women in North-West
Bangladesh

6.1 Introduction

In any country, the land provides social and economic security to any person. According to a
recent survey, Bangladesh has ranked 227 out of 237 countries with 0.872 square kilometers
per 1000 people in terms of area of land per capita (Jinnah, 2013). There is no specific data in
regard to the percentage of land owned by various religion-based communities. However, the
enactment and continuation of the law of enemy property, subsequently the vested property,
is seen as more of a breach of the property rights of the Hindu people, the largest religious
minority group in Bangladesh. Resultantly, such legislation even violates the rule of property

inheritance.

Depending on their social status, religious affiliation, and economic position, women in
Bangladesh face varied types of difficulties as to owning, possessing, and disposing of landed
properties. Though equal status of women has been strongly guaranteed by the Constitution
of Bangladesh by a number of articles, and the State has been given authority to make any
law, adopt any policy, and administrative measures to ameliorate the predicament of the
women; nevertheless, they face varying degrees of discrimination, deprivation and
marginalization in family, educational institutions, work places in formal and informal
sectors; even highly educated women are reported to have been subjected to sexual
harassment, discrimination, and exploitation in corporate sectors and high-status Government

offices.

In case of land rights, the condition of women is not better off. Women get properties,
including land, from their fathers and also mothers in very rare cases where any family is
well off, highly educated and the family members bear strong moral values and respect for
women. Rest of the women in Bangladesh experience some common difficulties which inter
alia include — (1) Claiming property by women is not socially and culturally encouraged; (2)
Women in generally do not keep the land documents and they are not aware of this aspect of
land affairs; (3) Where any woman gets property/land, she gets the worst portion of it or less
than her lawful portion; and, (4) Women are usually excluded/deprived by their male family

members, notably by fathers and brothers. Condition of Hindu women and Adivasi women
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belonging to Sanatan Dharma is the worst among all categories. In Bangladesh, Hindu
women are ensured pitiful property rights as compared to their male family members as well
as their other religious counterparts. Despite the fact that Bangladesh is commanded through
its constitution to preclude a wide range of separation on the ground of sex and religion, no
single piece of enactment has so far been established to change the customary laws that could
ease the restricted property rights of the Hindu women. In addition, as a member of the global
community as well as the signatory to different international conventions, Bangladesh is
obliged to eradicate all varieties of discriminations. Consequently, by not tending to the
property rights of Hindu women, Bangladesh isn't just disregarding the constitutional

mandate of non-discrimination yet additionally its global commitments (Zahur, 2016).

6.2 Present Land Rights Situation of Women: Indigenous and Minority
Groups
Bangladesh is a country with a Constitution that has pledged to establish a socialist society
free from all types of exploitation (Preamble, Bangladesh Constitution). Be that as it may, the
state has neglected to provide equivalent land rights to the women of indigenous and minority
groups. There is no study or data to show how much land is owned by these groups. From the
present socio-economic situation and observing the laws, and policies as well, it can be easily
said that the ownership over property by women from the previously mentioned groups is not

even mentionable.

6.2.1 Domestic Inheritance Laws and Minority Groups

Bangladesh is a pluralistic society with four major religious communities where the
Constitution guarantees freedom of religion to all citizens and allows each religious
community the freedom to live according to separate personal laws. Among four primary
religion-based communities, the Hindus establish the biggest minority group in the country.
They follow the Hindu Law of Inheritance (Amendment) Act, 1929 to ensure their rights of
inheritance. The Buddhist community likewise follows the Hindu personal family laws.
Except these, the Succession Act, 1925 provides legal rights of inheritance for the people
who do not profess Islam, Hinduism, or Buddhism. However sadly, the personal laws
identifying with Hindus and Christian in Bangladesh stay unaltered since 1947. The
inheritance laws of minority groups are predominantly male-focused. The male descendants

enjoy unlimited and supreme rights on inherited properties.
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6.2.2 Enemy Property or Vested property

The Vested Property Act, 1974 is a controversial law that permits the Government of
Bangladesh to confiscate property primarily from the Hindu community. This Act first
appeared in 1965 in the name of the “Enemy Property Act.” Though the Vested Property Act
of 1974 enabled the Government only to become the custodian of and to preserve enemy
property, the Vested and Non-Resident Property (Administration) (Repeal) Ordinance, 1976
authorized the Government the ownership of vested properties (BLAST, n.d.). This huge
authority has empowered the Government to deprive individuals, principally from the Hindu
community yet additionally significantly from among the plain-land indigenous, and many
from the Christian community, of their tribal property. This has been a severe and outright
encroachment of their fundamental right to private ownership. Due to strong protests against
this law, Government repeals the Act and supplanted it with the Vested Properties Return
Act, 2001 (as amended in 2011 and 2012) along with the Release of Vested Property Rules,
2012 (BLAST, n.d.). Even though the High Court Division has recently ruled that
listing any property as the enemy or vested property after March 23, 1974 is unlawful
and will guide all administration authorities to abstain from doing as such, the

execution of this HC decision is a long way from reach.

6.2.3 Khas Land Distribution
With the explicit aim of re-distribution of khas land, Bangladesh Government adopted a Khas

Land Distribution Policy in the late 1980s which could never be implemented in reality. The
promulgation of the East Bengal State Acquisition and Tenancy Act 1950 that "intermediaries
shall be wiped out, and all land shall belong to the real cultivators as owners" has never been
materialized (Barkat & Raihan, 2000). Since 1950, the laws and procedures pertaining to the
identification of khas land did not change much. There is even no data in regard to the exact
amount of khas land available in Bangladesh. No comprehensive study has so far been
undertaken to assess the impact of the distribution of the khas land among different minority

communities in the country (Barkat & Raihan, 2000).

The indigenous communities mostly live in the forest area of the country and they have long
waiting problems in accessing the forest-based resources on which they depend for their
livelihood. Encroachment of the indigenous peoples’ land remains a vast and chronic
problem both in the CHT and plains region (Barkat & Raihan, 2000). Besides, recently the

Government has declared that any remaining khas land will be prioritized for setting up
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industrial zones ignoring the basic principle regarding the khas land policy as well as the

need of minority groups.

6.3 National Laws and Women from Minority Groups

Bangladesh is a multi-cultural country rarely having equivalent property rights for women in
spite of having a few domestic laws and policies. However, discriminatory inheritance laws
and cultural norms consistently deprive women of the inheritance of any property (Institute,
2014). Though articles 27 and 28 of the Constitution ordain equal rights for men and women,
women from minority communities in most cases don’t seem to be entitled to inherit property
due to religious dictates. Both the women from the Hindu and also from the Buddhist
communities solely get awfully restricted property and personal rights. There are several laws
relating to Hindu women in the country, namely these are - /. The Sati Regulation, 1829; 2.
The Hindu Widow’s Remarriage Act, 1856, 3. The Hindu Law of Inheritance (Amendment)
Act, 1919; 4. The Child Marriage Restraint Act, 1929; 5. The Hindu Women’s Right to
Property Act, 1937; and 6. The Hindu Married Women'’s Right to Separate Residence and
Maintenance Act, 1946.

On the other hand, the Government of Bangladesh in 2011 drafted the National Women
Development Policy intending to promote the socio-economic condition of women in
Bangladesh as well as their equal property rights, and the cabinet approved it. However
ironically, from the very day of the declaration of this Policy, religion-based extremist groups
started vigorous protest against this, claiming that the proposed equal property rights of

women are against religious dictates.

Except Stridhana, a Hindu female features restricted rights, and power of disposal of
inherited property underneath the Hindu Law of Inheritance (Amendment) Act, 1919. Besides,
under the Dayabhaga school of Hindu law which is prevalent in Bangladesh, only five
female groups are allowed to succeed as heirs to a male, namely, widow, daughter, mother,
paternal grandmother and paternal great-grandmother. Section 2 of the Hindu Widows’
Remarriage Act, 1856 ceases a woman from claiming over her deceased husband’s property
if she remarries. There are no such personal laws for the Buddhist community in Bangladesh.
He or she follows Hindu laws for their personal and property disputes. The situation of
Buddhist women in respect of land rights is as same as that of a Hindu woman or generally

worse. The Adivasi people, except those who follow the Sanatan Dharma, mostly follow
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their local custom in respect of land rights for women which varies from community to

community.

The Succession Act, 1925 under sections 33 to 40 allows a Christian widow to inherit one
third with the presence of children and half with the absence of any child; whereas daughter
and a son to inherit the same share (the Succession Act, 1925). This Act also allows a
divorced Christian woman to Alimony pendent lite or permanent Alimony. Unlike other
minority groups, a Christian woman is additionally allowed to divorce her husband under the

Divorce Act, 1869, though the scope is extremely limited (the Divorce Act, 1869).

6.4 Minority Groups in Bangladesh and International Laws

Minority groups in Bangladesh, particularly the Hindu community people encounter varying
degrees of discrimination, deprivation, and eviction from land. It has been estimated that in
1950s, Hindu people constituted more 22 percent of the total population of East Pakistan,
now Bangladesh. But currently the same minority group constitutes only 8 - 9 percent of the
total population. According to studies, Hindu people have gradually left Bangladesh due to
systematic human rights violations, communal riot, and religious antagonism of the Muslim
people. Adivasi people, constituting various small ethnic minority groups in Bangladesh, are

also subjected to marginalization and discrimination.

In spite of Constitution’s guarantee of equal protection of law for all and Bangladesh’s
ratification of international human rights instruments, the religious and ethnic minorities are
victim of discrimination, marginalization, and human rights abuses. Nevertheless,
Bangladesh is concerned, at least in papers, about the rights of its minority people which has
been reflected through the ratification of different international treaties and protocols.
Bangladesh has ratified the /ICERD) of 1963, the ICESCR) of 1966, the CRC) of 1989, and the
CEDAW of 1995, and the Convention on Biological Diversity (CBD) of 1992 (Sharmin,
2011).

Bangladesh has also ratified the [International Covenant on Civil and Political Rights
(ICCPR, 1966). This instrument has provided basic protection for people from different
religious, ethnic, and other minority groups. It addresses this in its article 27 which provides
that, “In those States in which ethnic, religious or linguistic minorities exist, persons

belonging to such minorities shall not be denied the right, in community with the other

49



members of their group, to enjoy their own culture, to profess and practice their own religion,

or to use their own language.” (ICCPR, 1966).

Bangladesh is admirably a signatory to a distinguished number of international treaties to
uphold the basic human rights and to eliminate all reasonable discriminations; but
unfortunately, reservations of article 2, and 16 (1) (c) of the CEDAW based on religious
sentiment is a major setback. Moreover, Bangladesh’s commitment under the international
laws to ensure minority rights is being frustrated due to some causes which inter alia include
— (a) Absence of sufficient protection mechanism under the domestic laws; (b) Strong
antagonism of the religious majority; (c) Political and economic marginalization; and (d)

Absence of strong bargaining power of the minority groups.

6.5 FGDs with the Religious Minority Groups and Women

Researchers have talked to the religious minority groups and women in the FGDs (focus
group discussion) to know their current status as to land rights. Out of four FGDs, two were
conducted with the religious minority groups on 27 and 31 March, 2021 at Dholarhat of
Thakurgaon district and at Niamatpur of Naogaon district; whereas the other two were held at
Hafizabad village in the district of Panchagarh and at Gangachara village of Rangpur district
with women on 28 and 29 March, 2021. The FGDs were aimed at:

1. Comprehending the situation of land rights of the religious minorities and women.
2. Figuring out the causes of their land rights violations.

3. Understanding the impacts of rights violations on their lives.

4

Revealing the gaps between the relevant laws and their execution.

6.5.1 Findings & Discussions of FGDs with Religious
Minorities

1. The Muslims grabbed their lands including temples.

2. Protection of Hindu community and situation of communal harmony has been
satisfactory in the consecutive regimes of the government led by Awami League.

3. Inter-religious marriages between Hindu and Muslim are additionally a threat to
Hindu community.

4. Demand of vesting the land recorded in the ‘Ka’ schedule under the Return of Vested

Property Act, 2011 on the ‘Hindu Religious Welfare Trust’.
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Discussion as to FGDs with the Religious Minority

It is observed that the Hindu people have been living in this region, now Bangladesh, for
generation after generation. But from the partition in 1947 and Pakistan period, they have
been gradually leaving this land due to political, social, and religious causes. The minority
groups in the FGDs expressed their content as to the AL-led government’s policies for them.
They appreciated these policies taken for their development, and social protection. During the
term of the present government, the Hindu community are more successful in recovering their
ancestral land due to the policies.

According to the Hindu leaders, interreligious marriages are posing threat to their
community. When a Hindu girl marries a Muslim boy, she converts to Islam. This is another
method by which Muslims enter into their territories. When a Muslim enters into Hindu
community, he immediately gathers a group of Muslims to surround them. And as a result,
the group becomes a danger to the whole Hindu society. Hindu community people have
demanded that vested property should be distributed according to a judicious and pragmatic

policy.
6.5.2 Findings of FGDs with Women

1) Women by and large have not claimed their inheritance property for long time.

i1) Women who have claimed their inheritance property either got worst portion of

the property or experienced harassment from their own families.




ii1) Women are gradually becoming aware of their land related rights, such as —
getting succession certificate (warishnama), mutation, claiming property from
father etc.

iv) Women are now much more conscious about girls’ education and its far-reaching
impact on family and society.

v) Women are now aware of whatever inheritance property they are entitled to, and
some women also have claimed and got it from their paternal families with a
mutually satisfactory and beneficial meetings, though they have got less than her
entitled share.

Discussion as to FGDs with women

Women, took part in the FGDs, admitted that many women are not interested in claiming
their ancestral lands. Male family members do not want to give share of their father’s
property in the pretext that they have spent huge money for their education, bringing-up and
wedding. Some women said that they demanded their shares from their inherited properties.
However, most of them only faced harassment in return. Only a very few of them succeeded,
while they got the worst part of the land. In addition, their relationship with their father’s
family got deteriorated.

This situation is gradually improving. Women are becoming more conscious of their rights
and have started to claim their shares from their fathers. They are also contributing to their
family's financial well-being. Girls are going to schools. Two women from Balahor and
Niamotpur in the district of Naogaon are working in the NGO's pre-primary education

program. Women have started to earn money in various ways.




Chapter Seven

Findings of the Study & Recommendations

Objective of this short-term consultancy by and large is to provide a qualitative evidence-
based study on the land rights situation of the plain-land indigenous peoples and minority
communities in North-West Bangladesh. The study-team has come to a number of findings
after reviewing secondary literature, and analysing relevant national and international laws,
and policy documents. The team by their field-visit inquired into the existing land rights
condition of the plain-land indigenous peoples, religious minority groups, and women. They
also talked to the government actors to know the government responses and intervention.
This chapter contains the findings of the study together with a number of recommendations at

the end.

7. Findings as to the structural causes of land-rights violation of the plain-land

Adivasi & minority community in North-West Bangladesh

Land-rights violations of the ethnic and religious minority groups in the North-West
Bangladesh have been found to be one of the major causes of their deplorable condition.
Structural causes of the land-rights violations of the plain-land-Adivasis include — (a)
Classification of the Bangladeshi Bengali as majority and plain-land indigenous peoples as
ethnic minority, giving rise to the ‘majority-minority’, and ‘civilized-uncivilized’ divide; (b)
Legal and institutional barriers; and (c¢) Mindset and attitude of the majority Bangladeshi

Bengali as well as government actors.

Religious minority groups, particularly the Hindus, are subjected to land-rights violations due
to the draconian antagonism created between them and the Muslims which has a
chronological historical antecedent. They also encounter legal barriers, such as constitutional
provisions and the Vested Property Act, 1974. Women, though is not a homogenous
category, are subjected to discrimination and deprivation due to their land rights violations,
and causes of their land-rights violations are patriarchy and personal-law-based inheritance
rules.

7.1 Structural causes of violation of land rights of the plain-land indigenous

peoples

Without denying their unique cultures, and heterogeneity, the Adivasi peoples in Bangladesh

can be broadly divided into two categories — (i) Adivasi peoples in the Chittagong Hill Tracts;
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and (i1) Adivasi peoples in the plain-land districts of North-West Bangladesh. The discussion
as follows will be a generalized discussion in relation to the structural barriers and obstacles

that plain-land indigenous peoples in Bangladesh commonly face as to their land rights.

(a) Dominant social group and ethnic minority divide: The divide between the
Bangladeshi people as majority and the plain-land Adivasis as minority is the major
cause of ethnicity-based inequalities and hegemony of the majority. The sense of
superiority and all-pervading dominating attitude of the socially dominant group,
namely, Bangladeshi Bengali, operate through ideologies led by majority-led-ethos
and practices which have created the social structure, where Adivasi peoples’

subordination and dominating social group’s superiority are considered normal.

This has become a normative practice in Bangladesh for decade after decade.
Consequently, the Bangladeshi Bengali’s superior position and Adivasi peoples’ inferior
position has become ‘unquestionable’. Even the plain-land indigenous peoples have been
seen to have internalize this superior-inferior position related ethos. Additionally, the
divide of the socially dominating group as civilized and indigenous peoples as uncivilized

prevail prominently.

Almost all the 370 million indigenous peoples globally have been encountering these
barriers which consequently have been permeated into the laws and government
institutions. One can understand the awfully stark reality of the Adivasi peoples from the
ILO Convention -107, articles of Bangladesh Constitution, and mindset of the majority
people and the government officials. Nevertheless, it should be acknowledged that the
UN and some countries, such as New Zealand and Australia, have been gradually coming
out of the ‘superiority-inferiority’ and ‘civilized-uncivilized’ divide, but countries like

Bangladesh still gets clogged within this parochial split.

(b) Legal and Institutional Barriers: The ILO Convention — 107 is the first
international instrument addressing the human rights of the indigenous peoples;
nevertheless, it has taken a view considering European culture is superior than
indigenous cultures; and aims at achieving integrating goals. Erin Hanson has
underlined that the Convention — 107 perceives the indigenous peoples standing ‘at a
less advanced stage’ than the colonizers suggesting that ‘the process of losing their

tribal characteristics’ is obvious.
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The International Labour Organization revisited the Convention — 107 with the conclusion
that, “The integrationist approach of the Convention was obsolete”; but these researchers
have seen this integrationist approach among the Bangladeshi Bengalis, and government
functionaries, who consider the plain-land indigenous peoples and their culture inferior. It is
observed that the sense of superiority and dominating attitude have shaped majority people’s
mindset, consequently determined legal discourse and institutional settings which have
myriad implications on the legal identity, land rights and overall human rights situation of the

plain-land indigenous peoples in Bangladesh.

The Constitution (Fifteenth Amendment) Act, 2011 has immense bearing on the lawful status
of the indigenous people in Bangladesh. In spite of the argument that constitutional clauses of
‘equality before law’, and ‘non-discrimination’ are applicable to all, including Adivasi
peoples, and minority groups; nevertheless, non-recognition of the term ‘indigenous’ in the
Constitution and terming them ‘tribes’, ‘minor races’, and ‘ethnic sects’ are undoubtedly a
blow to their unique identity. Moreover, as a Member State of the United Nations Bangladesh
is internationally obliged to respect the distinctive identity and culture of the indigenous

people, but its policy-deviation becomes regrettably unfortunate and backward.

The State Acquisition and Tenancy Act, /950 has documented the Adivasis in section 97 as
'indigenous peoples' or 'aboriginal', which has later been reflected in Rules 6, 34, 45, 50 of the
Chittagong Hill Tracts Regulation 1952, and Act 12 in 1995. Though the 2005 National
Poverty Reduction Strategy Paper (PRSP-I) used “Adivasis/ethnic minorities”, and the 2008
PRSP-II “indigenous communities” and “indigenous peoples”; but there are no indigenous
peoples, rather ‘tribe’ and ‘tribal’, or ‘upajati’ under article 23A of the Bangladesh

Constitution.

The Parliamentary Caucus on Indigenous Peoples has argued that the constitutional provision
has violated the rights of self-determination and self-identification of indigenous
communities in Bangladesh. They have called on the Government for taking appropriate
measures to recognize the Adivasi people constitutionally. The Caucus has drafted the
Bangladesh Indigenous Peoples Rights Act, 2015 to recognize their distinctive identity,
promote their rights, and preserve their cultures. But it is still in its ‘Bill’ form, and no

initiative so far has been taken to make it a full-fledged law.
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(c) Mindset of the majority Bangladeshi as well as government functionaries
The ‘wild life style’ of the indigenous peoples may appear to be abnormal in the eye of any
Bangladeshi Bengali or any people of any dominant social group of any country who have
been brought up in an environment of urban, semi-urban, or even rural set-up. The
researchers assume and argue that ‘the different’ life style, social practice, language, religion,
and culture of the Adivasis and the majority Bangladeshi are the root of ‘different lens’ by
which the two groups look at each other. Some highly educated people, including
government officials, are seen to be not sufficiently sensitized towards the Adivasi people’s
living pattern, social practice, and indigenous culture. This reality is seen in the case of the
UNO of Parbotipur upazila in the district of Dinajpur, who has branded the plain-land
indigenous peoples as ‘not sufficiently civilized’, and ‘anti-development’.
UNO Nashid Kamal Riad, citing the experience of a government-contractor, said that some
Adivasi people still live in their home with snakes and monitor lizards (in Bengali it is called
Guisap) and they eat these reptiles. UNO Kamal has branded the Adivasi people as ‘anti-
development’. His argument is that the Adivasi people want to live a ‘wild life’ surrounded
by reptiles, snakes, insects in complete isolation of the modern world, a world which is
connected by globalization and information technology. Here lies the conflicts and gaps
between the mindset of the majority people and that of the indigenous peoples of the plain-
land as well as hilly areas.
It is observed that the plain-land indigenous peoples have been losing their unique identity
and culture through a gradual process which inter alia includes — (a) land grabbing; (b) all-
pervading greed and dominating tendency of the majority to take whatever the Adivasi people
have; (c) evicting them from their ancestral land; (d) lack of education; (e) lack of
consciousness about their land rights; and (f) absence of government policies to allow them to
live in their ancestral land with their ‘wild life style’, and indigenous social, religious, and
cultural practices.
It is submitted that there should be no ‘civilized-uncivilized’ divide’ and “superior-inferior’
split between the dominant groups and the Adivasis as per the UN standard as well as the
parameter developed by civilized democratic nations. It is not a question of ‘superiority-
inferiority’ divide or “civilized-uncivilized’ split, the moot point is that both the Adivasis and
the dominant groups have their own distinctive identity, society, and culture; and they have to
respect each other’s anthropological antecedents, and social, religious, and cultural identities.
As the dominant social groups are much more advanced in terms of education, knowledge,

technology, and science, and they are at the helm of power; so, they have bigger
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responsibility to recognize Adivasi peoples’ identity, protect their rights, and ensure that they
can live in their own way.

Mr. Rezaul Karim, the UNO of Pirganj upazila in the district of Thakurgaon, also said about
the ‘bizarre’ lifestyle of Adivasi peoples, but strongly recommended that Government should
provide all types of assistance to the Adivasis to facilitate the living of their own indigenous
life. Remembering childhood experience, he said that he was attracted to the lifestyle of the
Adivasi people in Modhupur. The attachment of the indigenous people with Mother Nature
and the way they took care of their surrounding ecosystem amazed Mr. Karim. But
unfortunately, the previous governments and majority Bengali community destroyed the

unique identity, culture and lifestyle of the Adivasis in Modhupur.

7.2 Structural causes of the violation of land rights of the minorities in Bangladesh
The historical incidents suggest that colonial ‘divide and rule’ policy, and communal
politics created perpetual antagonism among the Mulims and Hindus, which reached its
tragic culmination in 1947. Strating from the Bengal Division in 1905, and it‘s annulment
in 1911, Kolkata Hindu-Muslim riot in 1943, and the partition of the Indian sub-continent
along religious line left permanent vestiges on the mindset of these two mighty religious

groups.

The vices of hatred, mistrust, and intolerance constitute the root causes of Hindu-Muslim
divide, which has created a sense of insecurity among the people of both the groups. As a
result, many Muslim people permanently migrated from Indian West Bengal to Bangladesh
and Hindu people from Bangladesh to West Bengal. Large Hindu migrations from former
Esat Pakistan, now Bangladesh, to West-Bengal took place before and after 1947, after India-
Pakistan war in 1965, and before and after 1971, in which year freedom fighters established
their long-cherished independent Bangladesh.

According to a study of the Minority Rights Group International, the saga of Hindu people’s
predicament started long before the establishment of Bangladesh. In 1971, during the
Bangladesh liberation war, Pakistani military ruler blamed the Hindu people for session,
resulting in targetted killing and other human rights violations. According to the official 1951
census, the Hindus consisted of 22 percent of the total population of the province of East
Pakistan or East Bengal. In 1991, Hindu people were 15 percent. According to 2011 census,
they were numbered at just 8.5 percent of the total population (Minority Rights Group
International, 2018).
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The legacy of communalism and draconian mistrust continue in its myriad forms, permeating
into social values, and state practices, both in Pakistan and Bangladesh. Subsequently, these
are embedded into the formal institutions, ultimately compelling the Hindu population shrink

from 22 percent in 1951 to 8.5 percent in 2011.

The Hindu Community, the largest religious minority group in Bangladesh, has been
encountering social, cultural, and political antagonism, resulting their severe human rights
violations. Additionally, the Hindus in Bangladesh now face two major barriers — first is the
Vested Property Act, 1974, and secondly, their relegated constitutional status after the
Constituion (Eighth Amendment) Act, 1988.

The 1974 Vested Property Act, enacted in 1965 as the Enemy Property Act, is a controversial
law that permitted the Government of Bangladesh to confiscate Hindu community’s property.
Though the law of 1974 enabled the Government only to become the custodian of enemy
property, but the Vested and Non-Resident Property (Administration) (Repeal) Ordinance,

1976 authorized the Government the ownership of vested properties.

This huge authority deprived the Hindu community of their landed property, constituting an
outright encroachment of their fundamental right to private ownership. Due to strong protests,
Government has repealed the Act and supplanted it with the Vested Properties Return Act,
2001 (as amended in 2011 and 2012) along with the Release of Vested Property Rules, 2012.

Nevertheless, vested-property-land falling under ‘Ka Schedule’ remain unresolved.

Article 2A of the Bangladesh Constitution provides that, “The State religion of the Republic
is Islam, but the State shall ensure equal status and equal right in the practice of the Hindu,
Buddhist, Christian and other religions”. This constitutional provision has immense bearing
on the legal status of minorities, which together with majority peoples’ antagonism, and
discriminatory laws has subjected them to varied types of barriers. Unresolved land issues
especially in the case for indigenous minorities have a key driver of violence and

displacement.

7.3 Analysing the conflict dynamics of the land of the plain-land

indigenous and minority communities

Adivasi peoples’ land rights keep on being one of the scarring issues and a major factor of

basic human rights violation in Bangladesh. Since the 15™ Amendment of the Constitution,
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the political and economic recognition and other issues as well as land rights of indigenous

peoples are ignored continuously.

It has become a common practice for the local people as well as the Government to grab or
acquire their land in the name of so-called previous sale deeds or for the development
projects. Besides, none cares for this Act in the absence of sufficient punishment, or proper
execution measures. According to the Internal Displacement Monitoring Centre, plain-land-

indigenous communities lost over 2 lakh acres of land to the grabbers in the last 30 years.

In a comparison between the indigenous peoples of the plain-districts and hilly areas, it is
found that there are five major Acts addressing the important aspects of rights, customary law
on family and resource rights of the Adivasis of the CHTs. But there are no such laws for the
plain-land indigenous protecting their rights except a number of sections of the SAT Act 1950,
under one section of which law their land rights as to transfer is protected; however, there is

no provision for land restitution.

7.4 Assessing the impacts of the land rights violation on the plain-land

indigenous people and minority communities

The majority plain-land Adivasi people’s (85% of the total population) being landless has
uncovered a gradual process which includes — (i) all-pervading dominating attitude, and
greed of the Bangladeshi Bengalis to grab the indigenous peoples’ land; (ii) eviction of
Adivasi peoples from their land by false sale deeds, or fictitious mortgage or lease; (iii)
acquisition of their land by Government for development projects, and construction of
railway line, or eco-park. This study has found partial responsibility of the indigenous
peoples in losing their land, since they as a community, and their forefathers individually
were not conscious about land related legal affairs. For example, their forefathers did not

know that land ownership required mutation, record, giving taxes annually.

By taking advantage of these weaknesses, the Bangladeshi Bengalis mostly have grabbed the
Adivasi peoples’ land. There is a vicious circle consisting of corrupt fahshilders, dishonest
GPs (general practitioner or government lawyer), powerful politicians, dishonest journalists,
and local touts, who have created different traps. As overwhelming number of Adivasi
peoples are illiterate and not aware of the land related legal affairs, so they become easy prey

of these tricky traps. The illiteracy and ignorance, however, do not in any way justify the
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illegal activities of the Bengali people; but nevertheless, the indigenous peoples have some
genuine responsibility as their males have been consuming choani (an indigenous drink) for
generation after generation, and a few of their forefathers have transferred their land for
money. Fortunately, the habit of the male Adivasi’s consuming choani has been on the wane

with the increasing rate of education.

It is to be mentioned that having land or not does have meagre bearing on the indigenous
peoples, as the people having land do not possess huge amount of land. This study has

assessed the following impacts on the plain-land Adivasis due to land rights violation:

(1) 85% of the landless plain-land Adivasi peoples are wage laborers. The rest 15%
though own land, but have to work as day laborers sometimes, as the land they
possess is not sufficient to provide their whole-year sustenance.

(i1) Most of the Adivasi mass have settled homestead not on their own land, as they are
landless, but on the Government Khas-land; though many have not yet got the
Khas-1and dossiers in their hands.

(ii)It is found that every landless Adivasi family has been allotted a unit of 5/7 - 15
decimals of Khas-land. Some indigenous peoples are seen to have been struggling
to manage their household activities with this small unit of Khas-land, because of
their big family size.

(iv) The plain-land Adivasis need more Khas-land for cultivation which is necessary for
their guaranteed livelihood and meaningful life with education, healthcare, and
cultural enjoyment.

(v) They can afford their three times food and bare necessities; but education of children,
proper healthcare, and other services necessary for worthwhile life become almost
impossible with their current means of income. This is by and large the reality of
the Adivasi peoples in the plain districts.

(vi)Landless condition or owner of very small amount of land compelled the plain-land
aboriginals to work as wage-laborer, or Bargader or to do any other work for bare
survival. In case of sickness, or emergency, they take loan from moneylenders or
wealthy peasants.

(vil)  After talking to different Adivasi groups in Thakurgaon, Panchgarh, Dinajpur,
Rangpur, Noagaon, and Rajshahi, the researchers are of the view that the plain-
land indigenous peoples in the North-West districts of Bangladesh are generally

the poorest among the poor. They encounter discrimination and deprivation in
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education, health service, employment, and other fundamental human rights.
Allegations of land-rights violations and serious human rights abuses of the plain-

land indigenous peoples surface frequently.

7.5 Identifying the gaps in terms of existing land laws and policies
creating barriers to the indigenous and minority people’s entitlement

to land, and discriminations emenate thereform

Devasish and Chakma in their study stated that the indigenous peoples of Bangladesh face
alienation of lands both in the CHT and in the plains and only receive nominal compensation,
but Nashid Kamal Riad, the UNO of Parbotipur upazila in the district of Dinajpur, said that
the Adivasi peoples are given a compensation of 2/3 times higher than the market price when
their land is acquired by the Government for development projects, or public-welfare

activities. In spite of 2/3 times higher price, the Adivasis do not want to leave the place.

This study has come to the finding that land grabbing from the Adivasis in the name of
tourism and conservation of nature without their knowledge and consent by the authority has
been a common practice for long time. Now the Government is giving compensation of
higher value due to the increased consciousness about indigenous rights nationally and
internationally, more assertive attitude of the Adivasi people about their entitlements and
rights-based activities of the NGOs. And it can be forcefully argued that no people, whether
Adivasi or people belonging to majority group or minority, want to leave their ancestral land

whatever value the compensation bears.

It is already discussed that the hilly Adivasis have 5 laws as to their rights, whereas the plain-
land indigenous peoples have only some provisions of the SAT Act, 1950, preventing transfer
of their land to Bengali people, but there is no provision for restitution. Absence of a full-
fledged law, and lack of proper execution of the existing law have created barriers to the full
enjoyment of land rights of the indigenous of the plain districts. Moreover, there is no
government policy to redress the land related injustices already have been done to the
Adivasis, though it is found that the UNOs and ACs (Land) are sympathetic to the cause of
Adivasi peoples, but very often they do not get remedies due to the touts, and corrupt

tohshilders.

Previous studies suggest, and their current living condition substantiates that the plain-land

indigenous peoples are subjected to discriminations due to their landless condition. This

61



study has come to the finding that the indigenous peoples of plain-land are socially and
politically marginalized, and almost deprived in terms of getting quality education, healthcare

service, employment etc.

The gaps of existing laws and policies creating barriers to the minority people’s right to land
has already been discussed. Constitutional status of the Hindus together with other religious
and ethnic minortities as second class citizen is a major barrier. Additionally, the Vested
Property Act is an obstacle since the Pakistan period. Discriminatory laws and majority
people’s antagonism make the minority communities alien in their own land, consequently,
they are subjected to many other discriminations in public life, business, employment, and

religious ceremonies.

7.6 Assessing the condition of the women of the indigenous and minority

communities as to land rights and their enjoyment

Bangladeshi Hindu women are not generally well-off in terms of land ownership, as they get
‘life interest’ under the Hindu law of inheritance. Firstly, inheritance rights of all the Hindu
women are not protected. Secondly, the Hindu women who inherit property do not get
absolute ownership, therefore, cannot transfer property; rather they get limited interest in the
inherited property, which upon their death returns to the male heirs. In the language Professor
M. Shah Alam: “In Bangladesh, even the limited right of ownership is further limited by the
fact that it is applicable only to homestead and non-cultivable estate and not applicable to

cultivable or agricultural land”.

Hindu law, however, recognizes ‘Stridhana’. The properties gifted to a Hindu woman before
her marriage, or at the time of marriage or at the time of giving farewell or thereafter are

called ‘Stridhana’, and a Hindu woman has absolute control of this property.

Overwhelming number of the plain-land indigenous people practice Sanatan Dharma; so,
they are regulated by the Hindu inheritance laws, and these indigenous women usually do not
get property from their fathers or other male members. Some Adivasi women though have
converted to Christianity but are regulated by Sanatan Dharma in case of inheritance. Adivasi

Buddhist women are also regulated by the rules of the Sanatan Dharma.
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Recommendations for Improving the Land Rights as well as Overall Human Rights
Condition of the Plain-Land Indigenous, Religious Minority & Women

Studies already done on the land-rights as well as overall human rights condition of the
plain-land Adivasi peoples, religious minority, and women in the North-West Bangladesh
have clearly uncovered their marginalization, deprivation, and discrimination. Field-visit
findings also reveal that how they are obstructed by structural, legal and institutional
barriers, giving rise to their social, economic, and political marginalization. A number of
recommendations are put here to improve the deplorable condition of these vulnerable
groups —

(1) Constitutional recognition should be given to the Adivasi peoples in Bangladesh.
And awarding constitutional status to the indigenous people by the Bangladesh
Government will be in harmony with the spirit of liberation war. Moreover,
Bangladesh as a Member State of the UN is obliged to comply with the UN human
rights instruments and conventions related to indigenous peoples” rights.

(2) Religious minorities should be placed constitutionally on the same footing with the
majority Muslim people in Bangladesh. All the laws enacted, policies adopted, and
administrative measures taken should give them a sense of equality, protection, and
justice.

(3) Woman as individual human, and women’s rights collectively are guaranteed by the
Bangladesh Constitution. So, state-level policy makers should do ‘positive
discrimination’ for women, children, or any backward section of people, including
indigenous, and minority.

(4) Government policy makers in association with the dominant group or majority
population should ensure an environment where Adivasi people, in plain-land or
hilly areas or forest, can live undisturbed in their ancestor’s land with their unique
identity, tradition, and culture.

(5) Full respect to the identity of each other — dominant group and Adivasi people — is
the key to social harmony, development, and collective ability to preserve Nature as
well as combating environmental disasters.

(6) A high-powered Land Commission should be formed to find out the causes of land
rights violations of the plain-land Adivasi peoples and address their grievances

accordingly.
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(7) Given the reality of globalization, and the development of information technology, it
is proposed that - a mutually beneficial synergic understanding and relationship
should be established between the mainstream population and Adivasi peoples as to
education, healthcare, employment, and cultural exchange.

(8) GO - NGO (Government & Non Government Organizations) partnership should be
strengthened to protect Adivasi peoples’ rights and minimize land rights violations
and human rights abuses.

(9) Government can establish a Land Office for plain-land indigenous peoples in every
North-Western district or a different cell for indigenous in the office of AC (Land)
and establish Special Indigenous Tribunals for disposal of land related disputes of
the Adivasi peoples in the plains, whichever may be mutually beneficial for both the
sides.

(10) Land listed under the 'Ka' schedule should be distributed among the Hindu people if
original owner with valid documents is found. Rest of the vested property land should
be given to the 'Hindu Religious Welfare Trust'.

(11) Government can appoint a legal aid officer only for religious minority groups. The
officer will support the community with any legal issue including land disputes. NGOs
can train up the plain-land Adivasi peoples, religious minority groups and women to
make them aware and assertive as to their overall human rights condition.

(12) Government should guarantee the best education for the women of the ethnic and
religious minority groups, as it is seen that the educated women can support their
families, and can be defenders of their own rights.

(13) The Bangladesh Indigenous Peoples Rights Act, 2015 (now it is in ‘Bill’ form)
should be enacted as a full-fledged law to recognize and protect distinctive identity,
land and other rights, and unique cultures of the indigenous peoples in Bangladesh.

(14) Separate laws should be enacted to address the land-rights violations of the plain-
land indigenous, if it will be necessary to place them on rightful position.

(15) Government actors, such as Deputy Commissioners (DCs), Upazila Nirbahi Officres
(UNOs), Assistant Commissioners of Land, and people’s representatives, such as
Union Parishad Chairman and Members should be trained to develop sensitization
towards the Adivasi Mass. Continuous workshops should be arranged for the root-
level AC (Land) officials, namely, tahshilders, amins etc. for resolving the land
related complicacy of the Adivasi, minority, and women on priority basis.

(16) It is recommended that the successive Governments should follow a policy of
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ensuring inclusive society comprising all the segements of the society — majority,
religious and ethnic minority groups, women, dalits, and disable people — in an
andeavor to promote sustainable development in harmony with the principles of
saving bio-diversity, existing eco-system, and unique tradition and cultural heritage
of the majority, minority, and Adivasi people.

(17) Government should support the Adivasi people, whether living in plain-districts or
hilly areas or forest, in all possible ways by its policy, laws, and administrative
measures so that the indigenous mass can freely choose their own lifestyle in
harmony with their tradition, culture and heritage. It is highly recommended that the
incumbents should apply the authority of ‘affirmative action’ under article 28 (4) of
the Bangladesh Constitution to ensure the best education with employment, health

care and other services of the ethnic and religious minority groups.
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